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THE PUBLICATION OF THE DIPLOMATIC PAPERS OF 
OTHER GOVERNMENTS 


By E. WILDER SPAULDING * 
The General Principle 


An expert on foreign affairs has summarized the limitation upon the 
right of a government to make public the diplomatie papers which it has 
one party to a negotia- 


received from another government as follows: 
tion cannot, in honor and in courtesy, publish the negotiation without the 
consent of the other party, on pain of forfeiting that good-will upon which 
... ‘the peace of the world ultimately depends.’’’+ This principle of 
consent to publication is accepted, with some reservations and exceptions, 
by American practice. But American practice in this matter is not gener- 
ally accepted by all foreign offices and it is not precisely and definitely 
written into international law. It has been generally observed in normal 
times by the Great Powers, which have had most to gain by its application, 
and it has frequently been disregarded by small powers and by Great 
Powers in times of stress. It rests upon comity and reciprocity, not upon 
international legislation. 

According to a memorandum of November 21, 1927, of the Solicitor of 


the Department of State: ‘‘There appears to be no principle of interna- 


tional law which would prevent a government from publishing its own 
notes, in fact international law does not prevent the publication of any 
diplomatic correspondence. The practice in such eases, which is more or 
less general, is to reach an understanding regarding the matter, but this is 
done as a matter of courtesy. ...’’? A prominent American diplomatic 
historian refers to ‘‘the somewhat legendary comity which prevents, at 
least in the routine of diplomacy, the Government of the United States 
from publishing diplomatic papers from foreign governments without 
their consent.’’ 

The principle of permission to publish the diplomatic papers of other 
governments has never been broadly defined. As written into Secretary 
Kellogg’s order of March 26, 1925 * regarding the use of foreign diplomatic 


* Division of Publications, United States Department of State. The opinions ex- 
pressed in this article are those of the author and are not necessarily shared by the De- 
partment of State. 

1Paul Scott Mowrer, Our Foreign Affairs, 1924, p. 227. 

* State Department file no. 710.02/265-1/6. 

3’ Samuel Flagg Bemis, in American Historical Review, Jan., 1941, p. 439. 

*Printed in Foreign Relations 1914, Supp., p. iii. The relevant provision reads: 
‘“‘The Chief of the Division of Publications is expected to initiate, through the appro- 
priate channels, the correspondence necessary to secure from a foreign government per- 
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papers in Foreign Relations of the United States, into Departmental Order 
796 of June 19, 1939 ° regarding the use of Department of State files by 
non-officials, and into the practice of the Department of State, it applies 
only to papers which emanated from, and were signed or initiated by the 
representatives of, other governments. It does not apply to this Govern- 
ment’s own papers or records of negotiations with other governments, or 
even to memoranda of our officers describing conversations with foreign 
diplomats. - It is not applied to such American papers because those papers 
represent only the reporting of our own officers in terms which the other 
foreign offices might not be able to verify or with which they might not even 
agree, and because we can not, in the public interest, alienate our right to 
release reports by our own official observers. 

The principle of permission to publish does not apply with respect to 
governments which this Government did not recognize even though they 
were recognized at a later date and before publication. It does not of 
course apply in time of war with respect to enemy powers and it may not 
apply to notes addressed to an enemy by a neutral government which are 
regarded as being unfriendly.’ 

The time element is less clearly defined. Governments are chiefly con- 
cerned about current papers and they are obviously very little concerned 
about papers of a remote historical period. For the papers of how early 
a period, then, does this so-called obligation to request permission apply? 


The Department of State, through the Division of Research and Publica- 


mission to publish any document received from it and which it is desired to publish as 
a part of the diplomatic correspondence of the United States. Without such permis- 
sion, the document in question must not be used.’’ The order of March 26, 1925, 
formalized but did not initiate the practice of asking permission in such matters. 
For instance a memorandum of February 13, 1923, from the Division of Publications 
to the Diplomatic Bureau (in file 026 Foreign Relations) stated that: ‘‘ Following the 
usual custom of requesting consent to print correspondence from other governments in 
‘Foreign Relations’ it is requested that ‘consent to print’ the following correspondence 
be obtained and that suitable instructions be sent to our diplomatic representatives in 
the respective countries.’’ Earlier files are inconclusive as to the practice. Of interest 
is a chit attached to a telegram of March 14, 1918 (422.11 G93/947) which states that 
‘<We ask big nations permission to publish their notes in our ‘Foreign Relations.’ 
We haven’t asked little countries but we don’t publish for at least a year.’’ On the 
other hand Judge John Bassett Moore has criticized the Department for requesting 
permission in any cases at all and has indicated that the practice was not resorted to 
when he was in the Department. Judge Moore has stated that he requested permission 
of no foreign governments when he used their papers in his Digest of International Law 
(8 vols. G.P.O., 1906). 

5 ‘Regulations Governing Use of the Records of the Dept. of State,’’ June 19, 1939. 
Departmental Regulations 420.1, effective March 15, 1946. 

6 Soviet permission has not been requested for the publication of papers which pre 
dated U. S. recognition of the U.S.S.R. 

7 E.g., the Spanish papers published by the State Department in The Spanish Gov- 
ernment and the Axis (March, 1946). 
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tion, has set the line at January 1, 1914. Consequently the Department 
has sought the permission of other powers before publishing the Paris 
Peace Conference files of 1919 insofar as those files are the joint records 
of participating friendly governments. It is doubtful whether many other 
governments would be this meticulous in requesting permission. For ex- 
ample, Dr. Déak and the Hungarian Foreign Office did not ask permission 
before publication of numerous foreign documents in the Hungarian For- 
eign Relations volume which treated of events at the end of World War I. 

Under American practice, request for permission to publish is made by 
our diplomatic representatives at the appropriate foreign capital. This 
practice is modified only occasionally as in the case of the so-called ‘‘ gov- 
ernments in exile’’ during World War II. It is also frequently modified 
when negotiations are in progress currently and agreement is reached with 
the other government’s mission in Washington to release current texts. 
The texts of numerous formal exchanges of notes to be published in the 
United States Treaties and Other International Acts Series are released 
in this fashion. 

Release in this country of diplomatic correspondence exchanged with the 
American Government by the agents of other states may be mentioned 
here even though the principle involved differs considerably from the one 
under primary discussion. Such release should be effected through the 
Department of State, or this Government, only. A foreign minister or 
ambassador should in no circumstances release statements or notes in order 
to influence American public opinion. ‘‘A foreign minister has a right to 
remonstrate with the Executive to whom he is accredited upon any of those 
measures affecting his country. But it will ever be denied as a right of a 
foreign minister that he should endeavor, by an address to the people, 
oral or written, to forestall a depending measure, or to defeat one which 
has been decided.’’® This principle is as true today as when it was stated 
by Secretary of State Randolph. 

President Wilson expressed the basic principle on this point in 1916 
when the German Ambassador asked Secretary Lansing whether he might 
publish his memorandum reciting alleged British infractions of interna- 


tional law and justifying German policy. The Ambassador’s memorandum 
contained an appeal that the ‘‘people of the United States’’ should ‘‘ap- 
preciate the German viewpoint.’’ The President resented the Ambassa- 


dor’s action pointing out that the memorandum was obviously intended 
not “‘for the information of this Government but as an appeal to the Ameri- 
can publie opinion. .. .’’® 


8 Secretary Randolph to the French Minister, June 13, 1795. Cf. Atty. Gen. Lee as 
cited in Moore’s Digest, IV, p. 682. Moore’s Digest, IV, p. 718, quotes from an in- 
struction. 

® Foreign Relations, 1916, Supp., pp. 198-200; Tansill, America Goes to War, p. 488. 
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Precedents Illustrating Consultation Before Publication 


The principle of the obligation of governments to obtain permission to 
release or publish other governments’ diplomatic papers has a long his- 
tory of precedent which deserves mention here. The following cases are 
of course not all-inclusive; they are merely illustrative. 

The practice was foreshadowed as early as 1778 when this Government 
was rebuked, before it even had a foreign office, because the French Min- 
ister had not been consulted before Congress, on November 4, 1778, ordered 
the first American treaties with France to be printed.’° New treaty texts 
are not, however, generally subject to the principles which we are now dis- 
cussing. Each party to a treaty should be free to publish the final text 
unless there is definite agreement to the contrary. Treaties to which this 
country is a party are of course made public when the Senate removes the 


injunction of secrecy, if not before. 

The practice of consulting foreign governments was becoming common 
in Europe toward the end of the 19th century. ‘‘By about the year 1880 
publication [of British Blue Books] had become formalized and governed 
by rules. The growth of a regular system of consulting foreign powers 
before documents were published prevented Blue Books from being used, 
as in the days of Canning and Palmerston, as instruments of poliey.’’ ™ 

On December 23, 1881, Lord Granville told the American Minister at 
London that the publication by this Government of correspondence on the 
subject of the proposed interoceanie canal before he had had an oppor- 


38 


tunity to reply to it ‘‘seemed to him, to say the least, unusual. ( 
Secretary Bayard reported to President Cleveland in 1888 that ‘‘In , 
conformity with the invariable course pursued in previous negotiations, t 
when the conference [on fisheries] met it was agreed that an honorable ‘ 
confidence should be maintained in its deliberations, and that only results : 
should be announced, and such other matters as the joint protocolists 
should sign under the direction of the plenipotentiaries.’’ After the con- 7 
ference the British Minister requested assent to the publication of a cer- t 
tain proposal that had been made by the British and declined by the . 
Americans, and that assent was given.’® h 
Seeretary Bayard, in a report to the President on February 7, 1889, , 
pointed out that the British and German Governments had consented to the p 
publication of the joint protocols of the conference on Samoa held in Wash- 
ington in 1887. Those governments had previously refused their consent P 
10 Hunter Miller, Treaties, II, pp. 30-31; ef. Journals of the Continental Congress, 
XIV, 830, 832. 
11 Harold Temperley and Lillian M. Penson, A Century of Diplomatic Blue Books, 
p- Xil. 
12 Despatch of December 27, 1881, from Minister to Great Britain to Secretary Blaine; ~ 


Correspondence in Relation to the Proposed Interoceanic Canal, p. 339. 
13 Senate Exec. Doc., No. 127, 50th Cong., 1st Sess., pp. 1-2. 
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and had given it only after passage of a resolution by the House of Rep- 
resentatives asking that the protocols and memoranda of the conference be 
submitted by the Secretary of State ‘‘if not incompatible with the public 
interest.’’ 14 

The principle persisted under the ‘‘new diplomacy’’ of the 20th Century. 
When Acting Secretary Polk sent to the President for transmission to the 
Senate a convention with Denmark regarding the Danish West Indies it 
was accompanied by a statement that Denmark did not wish to have any 
publicity given to its terms and it was therefore recommended that the 
Senate be asked to observe the injunction of secrecy until Denmark should 
agree to publication.’® 

The Lansing-Ishii agreement was released on November 6, 1917 by the 


mutual agreement of the American and Japanese Governments.’® Secre- 
tary Lansing considered its earlier release to the Chinese as a betrayal of 


confidence by the Japanese. 

In 1918 the Ecuadorean Government published a number of notes from 
the American Legation on the subject of the Quito railway. The Ameri- 
ean Legation protested to the Foreign Office and the Department approved 
its action. Despite the foreign minister’s contention that the notes were 
routine and juridical and not diplomatic in character, thus justifying 
release without consultation, he had his Minister in Washington express 
his regrets to the Counselor of the Department.** 

In 1922 the British Government noted the publication in a Congressional 
document of a note of July 23, 1908, from Sir Edward Gray to the Ameri- 
‘consent of His Majesty’s Gov- 


‘ 


can Ambassador and complained that the 
ernment to the publication of this letter has not been requested and they 
therefore desire to call attention to this irregularity.’’ The Secretary of 
State expressed his regret but pointed out that the communication had 
already been published, in 1909.** 

In the fall of 1925 the government of a Central American country 
brought out two volumes of its Boletin del Ministerio de Relaciones Ex- 
teriores for the first two quarters of that year. These books included cor- 
respondence between the American Legation and the Foreign Office which 
had been published without consultation. The American Charge was in- 
structed to inform the Minister for Foreign Affairs that the State De- 
partment ‘‘invariably observes the international custom of not publishing 
verbatim the text of official diplomatic correspondence without the previous 
comment of the government with which such correspondence has been 


? 


14 Senate Exec. Doc. No. 102, 50th Cong., 2nd Sess., pp. 1-2. 

15 Foreign Relations, 1917, pp. 645-46. 

16 Lansing, War Memoirs, pp. 302-03. 

17 Foreign Relations, 1918, pp. 406-08, 409, 415. See also p. 593 for a case involving 
unauthorized publication by Mexico. 

18 Dept. of State file No. 882.51/1459. 
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exchanged,’’ and asked that no papers from the State Department or the 
American Legation be published in the future without this Government’s 
consent.’® 

In a note of May 19, 1930, the British Ambassador asked permission to 
publish ‘‘L.W.C. No. 11—Position at conference of various delegations’’ in 
a forthcoming British publication of naval conference documents. 

When in 1935 the government of a South American republie brought out 
an edition of its Boletin del Ministerio de Relaciones Exteriores containing 
United States diplomatic papers without having requested the permission 
of this Government, the American Ambassador was instructed to inform 
that government of our practice and to ask that it follow a similar course 
before making any of our diplomatic papers public. The instruction 
pointed out that the principle did not apply to ‘‘routine or ceremonial 
correspondence, papers already published, or communications and memo- 
randa of officials of this Government even though they may contain reports 
of conversations with foreign officials.’’ This instruction of November 4, 
1935, very clearly states the Department’s present practice.°° It seems, 
however, to have had no effect since two more Boletins appeared in 1936 
containing American papers of 1935. Again this Government had not 
been consulted,?! and again the American mission was instructed to pro- 
test.22, The Department’s files for 1937 show that the protest had no effect 
but the Department decided against a further protest.** 

In 1936 there was some criticism of the Department for not opening 
certain of its files for the use of members of Congress. Secretary Hull 
made a public statement to the effect that ‘‘the Department undertakes to 
codperate with Congressional committees to the fullest extent possible.”’ 
He added, however, that the Department has many confidential communi- 
eations from other governments which manifestly can not be made public 
‘‘without the permission of the government which reposed confidence in 
this Government . . . if we are to have the respect and confidence of other 
governments, so essential to the conduct of international relations.’’ The 
Seeretary’s reference to ‘‘this long-established rule of universal applica- 
tion’’ was somewhat of an overstatement.** 

In 1937 the Minister of Finland requested permission to publish the pro- 
tocol of a meeting of 1919 at which the United States had been represented 
even though that protocol had been previously published in David Hunter 
Miller’s My Diary at the Peace Conference.*> This Government does not 


19 Dept. of State file No. 816.021/24. 

20 Dept. of State file No. 823.021/7. 

21 Dept. of State file No. 800.2. 

22 Nov. 3, 1937, Dept. of State file No. 823.021/10. 

23 Dept. of State file No. 823.021. 

24 Press Release, Jan. 25, 1936, pp. 99-100. The statement is dated Jan. 20, 1936. 
25 Note of March 24, 1937, from Minister of Finland. 
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ordinarily request permission to release already published papers. Such 
release might properly be requested if publication had been unauthorized 
and hence lacked the earmarks of authenticity. 

In announcing in June 1939 that the Charge at Tokyo was negotiating 
the release of a Japanese communication, Secretary Hull added that it was 
customary to obtain the consent of a foreign government before publish- 
ing one of its documents.** In stating to the press in 1941 that he would 
have to consult the German and Italian Embassies before giving out their 
notes on taking certain German and Italian vessels into United States 
custody, Seeretary Hull remarked that ordinarily these embassies have no 
hesitation about releasing such notes.** 

In a note of December 9, 1943, the Embassy of the Dominican Republic 
courteously requested the consent of this Government to the publication of 
a note of October 12, 1931, from the Department to the Dominican Min- 
ister. It was transmitted to the Department in galley proof,* a procedure 
used by this Government in the case of the Foreign Relations volumes. 

As recently as September 4, 1945, the British Embassy requested permis- 
sion to print a number of papers more or less related to the London Naval 
Conference of 1930 in the volumes to be published on British foreign 
policy of 1919-1939. With one exception the papers in question were 
either papers already publshed in Foreign Relations of the United States 
or memoranda of conversations and notes of meetings written by British 
officials. In replying to the British Embassy the Department stated that 
it had no objection to the publication of any of the papers. It did not 
point out that it is not the Department’s own practice to ask permission 
to publish its own officials’ memoranda of conversations with foreign offi- 
cials, or its own notes to foreign officials, or previously published notes. 

This Government has generally maintained its right to publish its own 
diplomatic papers without asking permission of others. It has insisted 
upon that right even when the papers in question were memoranda by our 
officials of conversations with foreign officials, always keeping in mind that 
genuine confidences must not be betrayed. 

Secretary Seward wrote to the American Minister at London, Mr. Adams, 
on March 23, 1864, that Congress and the country ‘‘had a right to be put 
fully in possession of a complete history of conflicting claims which had 
arisen between the United States and Great Britain . . .’’ and they had 
the same right to see his instruction to Adams of July 11, 1862, since that 
‘document was a communication from this Government, not to Her 
Majesty’s Government, but to its agent.’’ Minister Adams was instructed 
to insist on this right to publish Seward’s own instruction.?° 


26 Radio Bulletin, June 20, 1939. 
*7 Radio Bulletin, April 1, 1941. 
28 Department of State file No. 116.72/19. 
*9 Quoted in Moore, Digest, IV, pp. 720-21. 
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In July, 1895, the German Ambassador protested that some of the offi- 
cial reports of American representatives in Samoa, which were published 
pursuant to a Senate resolution, contained critical statements which re- 
flected upon the German Government.*® The Ambassador added that in 
such cases the German Government had always adhered to the system of 
previously notifying the United States Government. Acting Secretary 
Adee replied to the German Ambassador that this Government was fully 
aware of ‘‘the practice to submit to foreign governments official corre- 
spondence exchanged with it requiring confidence and reserve, .. .’’ but 
‘it has not generally regarded this courteous practice as inviting the sub- 
mission to a foreign government of the despatches and instructions ex- 
changed between this Department and its agents in the foreign country 
before publishing the same. . . .’’ Mr. Adee added that he did not recall 
instances where such papers affecting matters in the United States had 
been submitted to this Government before publication. 

Secretary Blaine in 1890 expressed his regrets that a consular report 


incorporating unnecessary and unjust references to the Greek people had 
been published by this Government but he pointed out that such reports 
are prepared for the use of this Government and their usefulness can not 
be circumscribed by prohibitions as to the inclusion of matter critical of 


other governments.** 

This principle was ignored in 1933 when two instructions were sent to 
Peiping stating that the Department does not as a rule give out the texts 
of its notes to other governments without their consent.*? The Depart- 
ment has, however, generally insisted and should insist on its right to re- 
lease its own notes and should refrain from doing so only when it is in 
agreement with the other government that disclosure of the subject-matter 
of those notes is not advisable at the time. Secretary Hull acted upon this 
principle in 1938 when he informed the press that we were not asking 
Japanese permission for the release of an American note of October 6 and 
that it was not necessary to do so.** 

An exception to this rule regarding American papers was allowed in pre- 
paring the Foreign Relations volume for 1923.4 The Department asked 
permission of the Japanese Foreign Office for the publication of the Ameri- 
can memorandum of a formal oral statement delivered to Secretary of 
State Hughes by Ambassador Hanihara under precise instructions from 
his government. The editor of the Foreign Relations volume cited this case 
in a memorandum dated October 20, 1937, in which he ably defended the 
Department’s practice and pointed out that that practice had been care- 


9 5 


30 Moore, Digest, IV, pp. 724-2 
31 Foreign Relations, 1889, pp. 483-84. 

32 Dept. of State file No. 893.74/976 and 893.74/978. 
33 Radio Bulletin, Oct. 28, 1938. 

34 State Dept. file 026 Foreign Relations/1146. 
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fully reconsidered and restated as recently as 1935 in response to a Japa- 
nese request that Japan be consulted ‘‘even in the case of documents 
originating with the United States when they contain views or information 
specifically forwarded by the Japanese Government as confidential. . . .”’ 
The Department declined to ‘‘give the Foreign Office the impression that 
there can be any departure from the general principles regarding the publi- 
cation of documents not originating with any foreign government. aaa 


Exceptions to the General Rule 


The principle of requesting permission to publish is by no means uni- 
versally accepted. Precedents favor that principle but there are many 
exceptions to the rule. The following cases are illustrative. 

On August 28, 1883, Secretary Frelinghuysen sent an instruction to the 
American Minister to Mexico approving the latter’s action in declining to 
attend a diplomatic corps meeting for discussing the propriety of Mexico’s 
action in publishing correspondence initiated by a foreign minister with- 
out previously consulting that minister. The Secretary said that ‘‘in the 
absence of any express reserve or pledge of confidence, correspondence 
between governments was the property of either, to be published if the 
This liberal interpretation has not been 


36 


interest of either required, . . 
generally accepted by other governments. 

The Department’s attention was called in 1925 to two volumes of the 
bulletin of the Salvadorean Ministry of Foreign Affairs which contained 
American papers published without American consent ** and in 1929 the 
Embassy at Quito reported the publication, without its consent, of certain 
of its notes to the foreign office of Ecuador in that agency’s printed 
report.*® 

The Department of State itself published a German note of November 
17, 1938, without notifying the German Government. In reply to the pro- 
test of the German Foreign Office the Department recognized the ‘‘right 
of every government to withhold from publication the texts of its diplo- 
matic communications’? but stated that the information it contained had 
long been sought by the American Government and public.*® 

An interesting case occurred in 1939 with respect to Panama. The For- 
eign Office replied to the American Ambassador’s request for permission 
to publish certain Panamanian documents as follows: ‘‘I may inform Your 
Excellency that my Government has always understood that the official 


35 Instructions to Embassy at Tokyo, Jan. 30 and July 15, 1935, State Dept. file 026 
Foreign Relations/781 and 878. 

36 Referred to in Moore, Digest, IV, p. 722. Quotation is from Moore. 

87 State Dept. file No. 816.021/24. 

38 State Dept. file No. 822.021/12. 

39 Tel. 706, Dec. 9, 1938, from Embassy at Berlin and tel. 250, Dec. 29, 1938, to the 
Embassy, 
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notes of that Embassy, previously Legation, with the exception of confi- 
dential ones, could be published without the necessity of prior consultation 
with the other party, according to an exchange of ideas had in this respect 
with various predecessors of Your Excellency. . . .’’4° The Department 
has never attempted to distinguish between confidential papers and non- 
confidential ones since such classification practice has not been consistent 
as among different governments and since classification often ceases to have 
its original significance after the passage of time. It is interesting to note 
that Panama continued to publish the Memoria of its Foreign Ministry 
without consulting other governments regarding their papers. In 1943 
the American Minister, when given discretion in the matter, decided not to 
register any protest with the Panamanian authorities.*! 

In 1940 the Spanish Government failed to make any reply to requests for 
permission to print certain of its papers in Foreign Relations and to release 


others to a private researcher.*? 

The Hungarian Government published its first and only Foreign Rela- 
It covered the period from August 1919 to December 
Contrary to 


tions volume in 1940. 
1920 and was projected as the first in a continuing series. 
American practice the Hungarian Government did not ask permission of 
any foreign governments before printing their papers.** 

In 1940 the Argentine Ministry of Foreign Relations published a large 
report on the Chaco Peace Conference. Included in it was a confidential 
committee report prepared by an American official, Mr. Spruille Braden. 
The latter had never agreed to publication.** 

In March, 1941, the Foreign Minister of Bolivia read to the Senate of 
Bolivia a number of hitherto unpublished papers of 1937 received from this 
Government, and all were published in the newspaper press. No formal 
protest was made by the Department but the matter was discussed with the 
Bolivian Minister at Washington.** 

The practice followed by Mr. Green H. Hackworth, then the Legal Ad- 
viser of the Department of State, in publishing foreign documents in his 
monumental Digest of International Law (1940-1944) is of considerable 
interest. A number of foreign notes appear in the volumes * but Mr. 
Hackworth has stated that requests were not made to any foreign govern- 
ments. This action by a high officer of the Department who was later to 
become a judge of the International Court of Justice is most significant. 


40 Airmail despatch 34, Aug. 7, 1939, from the Embassy at Panama. 
41 Despatch 4016, April 27, 1943, from American Embassy at Panama. 

42 Instruction to Madrid, March 21, 1940. 

43 American Society of International Law, Report of Committee on Publications of the 
Department of State, 1940. 

44 Dept. of State file No. 724.34119/1833. 

45 Dept. of State file No. 824.6363 ST 2/518. 

46 E.g., in Vol. I, pp. 70, 192, 212, 219, 232, 273, 297, 400, 456, 625, 627, 640. Some 


of these may have been previously published. 
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It would indicate his belief that the principle of permission should be used 
very sparingly and should not be resorted to when only papers of legal or 
historical importance were involved. In this matter Judge Hackworth 
was following in the footsteps of his noted predecessor, Dr. John Bassett 
Moore, who quoted from many foreign documents in his Digest of Interna- 
tional Law (1906) without permission from abroad.** 


Release by Diplomats and Former Officials 


American Foreign Service officers do not have authority to give permis- 
sion to release diplomatic papers since the Foreign Service Regulations 
forbid publication of any official paper ‘‘without the express consent of 
the Department of State.’’** Similarly the Department has held that pub- 
lication of his correspondence with the Department by a foreign minister 
to the United States ‘‘without the authority of his government, is . . . not 
decorous to the Government of the United States.’’*® In 1936 the Depart- 
ment instructed the Minister to Haiti to make a mild protest to the Haitian 
Foreign Office regarding the publication by a former Haitian Foreign Min- 
ister without authorization of American notes.°® <A similar protest was 
made by the Japanese Government to this Government in 1936 when it 
learned that the secret protocol to the Lansing-Ishii Agreement of 1917 had 
been revealed by former Secretary Lansing in his War Memoirs (1935) 
and subsequently discussed by Professor Bemis in his Diplomatic History 
of the United States (1936) 


Private Individuals, Firms, and Organizations 


Another aspect of the practice of requesting permission to print or make 
public certain categories of papers is found in the question of the Depart- 
ment’s responsibility toward unofficial persons and organizations or firms 
which have corresponded with the Department. Here the practice is set 
forth in the case of the Noah’s Ark Exploration Association which wrote 
to the Department on August 19, 1929, to secure a permit from Turkey to 
explore for Noah’s Ark. The Department’s action in releasing the asso- 
ciation’s letter to the press was protested by one of its trustees. He was 
informed in a letter of October 25, 1929, that ‘‘it is the practice of the De- 
partment, in consequence of the interest in its activities manifested by the 
press and the public in general, to make public from time to time informa- 
tion which is not of an obviously confidential nature.’’** Papers of a 


47 Moore, Collected Papers, Vol. VII, p. 139. 

48 Instructions to Diplomatic Officers of the U. S., 1897, see. 107, p. 40. 

49 Instruction of Dee. 9, 1836, from Sec. Forsyth to the American Chargé in Mexico, 
quoted in Moore’s Digest, Vol. III, p. 718. 

50 Dept. of State file No. 711.38/282. 

51 Dept. of State file No. 026-Foreign Relations/1125. 

52 Dept. of State file No. NE 867.927/46. 


376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


personal nature, like applications for passports, would not be publicized, 
but the Department insists upon the right to release correspondence with 
American citizens of general or public interest. Consequently letters from 
corporations requesting diplomatic intercession or protection are published 
in the Foreign Relations volumes without the permission of the corporations. 


Conclusions 


The consequences of the application of the principle of permission to pub- 
lish have not been serious in the case of the Foreign Relations volumes. 
The percentage of refusals has in the past run rather high. For instance 
12 papers were omitted from the 1923 volumes and 10 from the 1924 vol- 
umes in deference to foreign objections. For 1923 171 papers had been 
submitted to foreign governments and 187 in 1924. For 1926 only two 
papers out of 168 were omitted in deference to other countries. In recent 
years the number of refusals has in general been small. Except in one 
case, which involved the very important minutes of the Council of Three 
and the Council of Four at Paris, the story could be told and was told, in 
spite of foreign objections, by substituting American papers which re- 
counted substantially the same facts. 

The Chief of the Division of Research and Publication in 1938 dis- 
cussed the effect of the principle of permission and ascribed the 15-year 
delay in publishing the Foreign Relations volumes to that practice. He 
very properly stressed the importance of full publication and he also sug- 
gested that the 15-year gap could never be much reduced without sacri- 
ficing completeness.°® Some of his colleagues disagreed and pointed out 
that the refusals of foreign governments had in general been of small im- 
portance. Certainly it may be maintained that the time element is not 
always determining. For instance, papers on the Imbrie case in Persia 
which could not be printed in Foreign Relations in 1937 had already been 
officially printed by this Government in 1922 and the only British objec- 
tions in 15 years have involved Paris Conference papers well over 20 years 
old. 

As a matter of fact the practice of consulting foreign governments has 
doubtless detracted nothing from the completeness of the Foreign Relations 
volumes. Foreign papers would probably be deleted, just as a matter of 
precaution, by American policy officers reviewing the galley proof, were 
it not possible and customary to submit them to the governments from 
which they emanated. Foreign governments have objected in only a few 
cases and, as mentioned above, those few cases have detracted very little 
from the completeness of the volumes. The practice of seeking permission 
to print has been attacked as being undemocratic, but its practical effect 
has not been serious. On the other hand, it has contributed to frankness in 


53 Dept. of State Publication No. 1170, pp. 5-8. 
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diplomatic negotiation and reporting, and that frankness is worth a great 
deal in this age of vital international relationships. 


Recommendations 


That the practice of consultation before publication has been on the 
whole reasonable and useful does not prove that it is completely logical as 
now practiced by this Government. The rule as presently applied is too 
inflexible. It needs two modifications: first, it should not be applied to 
routine and ceremonial papers or to papers whose subject matter is ob- 
viously non-confidential and of such a nature as not to embarrass any 
government if published, and, secondly, it should operate under a statute 
of limitations. It should not be necessary to request permission after 25 
years. With these two modifications it might be usefully adopted by all 
nations. 


MODERNIZATION OF THE LAW OF INTERNATIONAL 
CONTRACTUAL AGREEMENTS 


By C. Jessup 


Of the Board of Editors 


Diplomacy has developed a large amount of formalistie ritual much of 
which is reflected in international law. The titles and ranking of diplo- 
mats constitute the most striking example. Curiously enough this tend- 
ency is not wholly reflected in the modern law and practice of treaty-mak- 
ing. It is of no legal consequence, for example, whether an agreement 
between or among states is called a treaty, a convention, a statute, an agree- 
ment, a protocol or a covenant or charter. Certain labels are used with 
a degree of consistency to signify the informal or temporary character of 
an agreement such as modus vivendi and ‘‘exchange of notes,’’ while others, 
such as ‘‘covenant’’ and ‘‘charter,’’ have been utilized to suggest the basic 
and over-all importance of the instrument. The labels do not, however, 
indicate whether the agreement registers a boundary settlement, the con- 
clusion of peace, a political and military alliance, provisions for the extra- 
dition of fugitive criminals, arrangements for the distribution of radio 
frequencies, adjustment of double taxation, respect for copyrights, or 
facilities for travelling salesmen. The applicable substantive law simi- 
larly fails to distinguish among such diverse subjects and covers them all 
with the same rules concerning conclusion, interpretation, and termination. 
Such uniformity is convenient for the student, the statesman, and the 
judge, but it is not responsive to the needs of the international community 
in some important respects which will be discussed in this chapter. 

Agreements between and among states also reveal other important basic 
differences. To use the analogous terminology of private or national law, 
some agreements are essentially contracts, as, for example, agreements for 
the sale of surplus war supplies, loan agreements, and agreements for the 
maintenance of national monuments or memorials. In a sense all inter- 
national e:;reements are contractual in that they derive their validity from 
the agreement of the parties, but Judge Hudson has properly emphasized 

as Lord Salisbury suggested in 1897 *—the fact that many such agree- 
ments are more closely analogous to legislation, despite the non-existence 
of any international legislature.* This is true of many of the great multi- 
partite instruments which are becoming more and more characteristic of 


1 Harvard Research in International Law, Draft Convention on the Law of Treaties, 
Introductory Comment, p. 667. 

2J. Westlake, International Law, 1910 (2nd ed.), Vol. I, p. 322. 

3M. O. Hudson, International Legislation, Vol I, p. xiii. 
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the international legal order such as those setting up permanent machinery 
and procedures for managing the world’s affairs in matters of communi- 
cations, health, morals, and the like. Still other instruments are of a quasi- 
constitutional nature as the Covenant of the League of the Nations and the 
Charter of the United Nations. 

The traditional discussions in the books about treaties are usually con- 
cerned only with agreements to which states are parties. This is the nat- 
ural consequence of the accepted doctrine that only states are subjects of 
international law. It is not intended to continue here the classic debate 
as to whether or not individuals are subjects of international law. The 
affirmative answer to that question is assumed by way of hypothesis for 
the purposes of examining the effect which the adoption of that doctrine 
would have upon the international law of treaties—to consider which of the 
traditional rules would then stand in need of modification. The acceptance 
of this hypothesis necessitates consideration of agreements between states 
and individuals. The rapid development of international organizations 
with farflung interests and activities, and with relationships to states and to 
each other as well as to individuals, requires corresponding consideration 
of all types of agreements concluded by and with such international agen- 
cies. It will be recalled that colonies and other political dependencies 
have already been accorded membership in international unions.‘ 

It is a common lay error to draw a sharp distinction between treaties and 
international law in general. Many who are not familiar with the opera- 
tion of the international legal process are wont to assert that ‘‘there isn’t 
any international law’’ but that treaties are something different. Perhaps 
subconsciously certain advocates of world government, who maintain that 
there can be no international law until international government is es- 
tablished, proceed to suggest that states should agree by treaty to establish 
such a government. This reasoning overlooks the fact that no agreement 
has legal significance except against the background of a system of law 
which attaches legal consequences to the contractual act. In international 
law some jurists have maintained that the basic rule or principle of that 
law is the maxim pacta sunt servanda.® But this primary duty to observe 
the obligations assumed in agreements would be difficult of operation if 
the law did not also indicate when an agreement becomes binding, how it 


is to be interpreted during its effective life, and how it may be terminated. 


The confusion in the lay mind has not been dissipated by the common 
practice in the United States of referring to international law as embracing 
only customary law, which, to be sure, includes the law of treaties but not 


4Only some aspects of the law of treaties, selected with a view to illustrating modern 
problems are treated here. Other aspects of the modernization of the law of nations 
are reserved for subsequent treatment. 

>See H. F. Briggs, The Law of Nations, 1938, p. 24; Kunz, The Meaning and the 
Range of the Norm Pacta Sunt Servanda, this JouRNAL, Vol. 39 (1945), p- 180. 
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the treaties themselves. Thus it is frequently said that international con- 
duct is regulated by international law and treaties. The European prac- 
tice of distinguishing between customary and contractual international law, 
and including both types when the term international law is used alone, 
is more helpful. Similarly clarifying is the European practice of refer- 
ring to ‘‘general’’ or universal international law, partly customary and 
binding the international community as a whole, and ‘‘particular’’ inter- 
national law which binds only certain members of the international com- 
munity. 


The Conclusion of International Agreements 


It is common practice to conclude treaties subject to ratification by the 
contracting parties. Ratification ‘‘is the formal confirmation and approval 
of the written instrument.’’* Such confirmation and approval is given 
in accordance with the constitutional processes and requirements of each 
state. In the United States, for example, ratification of treaties is an 
executive function; the Senate ‘‘advises and consents’’ to ratification where 
the agreement takes the formal treaty character. The popular statement 
that the Senate ‘‘ratifies’’ treaties may be ascribed to the fact that, par- 
ticularly in the newspapers, the longer constitutional phrase is found too 
awkward for general use. 

Ratification is not the final step requisite to bring a treaty into force. 
The final step is the reciprocal communication of the fact of ratification 
which is generally termed the exchange of ratifications, or, as is common in 
the case of multipartite instruments, the deposit of ratifications with an 
agreed depository which may be the chancellery of a single state or an 
international official such as the Secretary-General of the United Nations. 

Although it is usual to conclude agreements subject to ratification, this 
is not the universal practice and international law interposes no obstacle 
to bringing an agreement into force upon signature by a duly authorized 
agent of the state. It is a matter of the constitutional law of the state 
whether any particular international agreement or type of agreement may 
be thus concluded. 

No change in the existing law regarding the ratification of agreements 
or the exchange or deposit of ratifications seems to be necessary in connec- 


6 The title of an able article by Prof. Quincy Wright illustrates the common use of 
the terms: ‘‘Conflicts between International Law and Treaties,’’ this JouRNAL, Vol. 11 
(1917), p. 566. 

7C. C. Hyde, International Law, 1945 (2nd ed.), p. 1429. 

8 For discussion of various methods which may constitutionally be utilized by the 
United States in order to conclude an international agreement, see McDougal and Lans, 
‘*Treaties and Congressional-Executive or Presidential Agreements: Interchangeable 
Instruments of National Policy,’’ in Yale Law Journal, Vol. 54 (1945), pp. 181 and 534. 

9 See J. Mervyn Jones, ‘‘International Agreements Other Than ‘Interstate Treaties,’ 
Modern Developments,’’ in British Yearbook of International Law, 1944, p. iii. 
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tion with agreements to which all the parties are states. It may be perti- 
nent to note, however, the provisions of Article 102 of the Charter of the 
United Nations which reads as follows: 


1. Every treaty and every international agreement entered into by 
any member of the United Nations after the present Charter comes into 
force shall as soon as possible be registered with the Secretariat and 
published by it. 

2. No party to any such treaty or international agreement which 
has not been registered in accordance with the provisions of paragraph 
1 of this Article may invoke that treaty or agreement before any organ 
of the United Nations. 


At the San Francisco Conference the above phraseology was preferred to 
that found in Article 18 of the Covenant of the League of Nations which 
declared that unregistered treaties should not be binding. The exact legal 
effect of that provision had not been made clear in practice and the Charter 
text avoids making registration a prerequisite to the coming into force of 
the agreement.'° It may be noted that Article 102 of the Charter applies 
to ‘‘every international agreement entered into by any Member of the 
United Nations’’; it does not specify that both or all parties to the agree- 
ment should be states. It is doubtful whether the framers paid particular 
attention to agreements between a state on the one hand and an individual 
on the other, or to agreements to which an international agency is a party, 
but the language would cover such cases if one party were a Member, as- 
suming that the agreement in question could properly be considered to 
fall within the term ‘‘international agreement.’’ One case which was 
considered at San Francisco was one in which a treaty or agreement was 
concluded between a Member and a non-Member; in such a case the Mem- 
ber is under an obligation to register. The same rule should be applied 
in the case of international agreements between a Member and an indi- 
vidual or an international organization. 

In the case of an agreement between a state and an international organi- 
zation the text might provide that it should be subject to ratification by 
the state and to ‘‘approval’’ by some designated body in the international 
organization. Under Article 43 of the Charter of the United Nations all 
Members are required to conclude agreements with the Security Council 
relative to the armed forces, assistance, and facilities which the Member 
will supply when required. According to paragraph 3 of that Article such 
agreements ‘‘shall be concluded between the Security Council and Mem- 
bers or between the Security Council and groups of Members and shall be 


10See Report to the President on the Results of the San Francisco Couference by 
The Chairman of the United States Delegation, p. 154. On Art. 18 of the Covenant see 
Hudson in (this JourNAL, Vol. 19 (1925), p. 275, and Vol. 28 (1937), p. 546; L. 
Oppenheim, International Law 1937 (5th ed.), p. 721. See also claim of Pablo Najéra, 


French-Mexican Mixed Claims Commission, 1927-28 Annual Digest Case No. 271. 
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subject to ratification by the signatory states in accordance with their re- 
spective constitutional processes.’’ In the ease of Trusteeship Agreements 
Article 79 provides that the agreements shall be concluded among ‘‘the 
states directly concerned’’ and, under Articles 83 and 85, the agreements 
are to be ‘‘approved’’ by the Security Council or by the General Assembly, 
depending on designation in the agreement of a strategic area. 

The Working Draft of an agreement between the United Nations and the 
United States relative to the arrangements for the site of the United Na- 
tions headquarters is in typical treaty form and provides in Section 42 that 
the convention (or agreement) ‘‘shall be brought into foree by an exchange 
of notes between the Secretary-General, duly authorized by a resolution 
of the General Assembly of the United Nations, and the United States of 
America.’’?? UNRRA has concluded agreements with various states re- 
garding the distribution of relief supplies. According to the text of one 
of these agreements which has been seen by the author the agreement took 
effect upon signature by a Deputy Director General of UNRRA and a 
cabinet minister of the government concerned; no ratification was required. 
The modus vivendi of September 18, 1926, concerning diplomatic immuni- 
ties of League of Nations officials, was agreed to be the Swiss Federal Gov- 
ernment, the Secretary-General of the League, and the Director of the 
International Labour office; it was taken note of by the League Council 
but was not subject to ratification.12 Agreements between two or more 
international organizations are contemplated by recent instruments. Ac- 


cording to Article 63 of the Charter, the Economie and Social Council ‘‘may 
enter into agreements’’ with the various specialized agencies; these agree- 
ments are ‘“‘subject to approval by the General Assembly.’’ Under 
Article XII of the Constitution of the Food and Agriculture Organization 
agreements may be made with other public international organizations 
to define distribution of responsibilities and methods of codperation. The 
agreements are to be made by the Conference, which is the general assembly 


of the FAO, with ‘‘the competent authorities’’ of the other organization. 
Subject to control by a decision of the Conference the Director-General 
of FAO may ‘‘enter into agreements with other public international or- 
ganizations for the maintenance of common services, for common arrange- 
ments in regard to recruitment, training, conditions of service, and other 
related matters, and for interchanges of staff.’’ The FAO constitution 
was drafted before the United Nations came into existence but Article 
XIII contemplates that a relationship will be established between the two 
organizations. In this connection the Article speaks not of ‘‘agreements’’ 
but of ‘‘arrangements’’; these are subject to approval by the Conference.” 
The World Health Organization may enter into agreements with the United 
11 Un Doc. A/67. 12 Hudson as cited above, note 3, p. 224. 


18 Food and Agriculture Organization, Report of the First Session of the Conference, 
1946, p. 87. 
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Nations or other inter-governmental organizations; according to Articles 
69 and 70 of the Constitution such agreements are subject to approval by 
a two-thirds vote of the Health Assembly. Presumably the agreement 
would be negotiated and signed by the Secretary-General. Under Article 
71 ‘‘The Organization may, on matters within its competence, make suit- 
able arrangements for consultation and codperation with non-governmental 
international organizations and, with the consent of the government con- 
cerned, with national organizations, governmental or non-governmental.’’ 
There is no indication of the procedure for concluding such ‘‘arrange- 
ments.’’??4 UNESCO’s Constitution similarly provides in Article XI for 
agreements with other organizations; the Director-General makes the 
agreement subject to the approval of the Executive Board. ‘‘ Arrange- 


’? may also be made with non-governmental international organiza- 


ments 
tions.° The Suggested Charter for an International Trade Organization 
of the United Nations in Article 71 contains similar provisions; the agree- 


ment on relationship to the UN ‘‘shall be concluded by the Director Gen- 


eral and approved by the Conference. Relations with other international 
organizations may be established by the Director General while ‘‘ formal 
arrangements for codperation’’ may be entered into by the Executive 
Board. If the Conference and the competent authorities of another or- 
ganization believe that the ITO should absorb functions of the other body 
the Director General ‘‘may enter into mutually acceptable arrangements’’ 
“subject to the approval of the Conference.’’*® Under Article 64 of the 
Convention creating the International Civil Aviation Organization ‘‘the 
Organization’’ may enter into appropriate arrangements with the UN 
‘‘by vote of the Assembly.’’ Article 65 reads: ‘‘The Council, on behalf 
of the Organization, may enter into agreements with other international 


bodies for the maintenance of common services and for common arrange- 


ments concerning personnel, and, with the approval of the Assembly, may 
enter into such other arrangements as may facilitate the work of the Or- 
ganization.’’ 17 

It is apparent that when an organization enters into an agreement it will 
be necessary for the other contracting party to examine the constitutional 
basis of the agreement-making power. It could not properly be asserted, 
as it has been with reference to inter-state agreements, that the Director 
General or Secretary General had ‘‘apparent authority’’ to conclude the 
agreement and that the organization was accordingly bound by his act 


14 Final Acts of the International Health Conference (1946), UN Doe. E/155. 

15The Defenses of Peace, Documents Relating to Uneseo, Part I, Department of 
State, Publication 2457 (1946), p. 20. 

16 Suggested Charter for an International Trade Organization of the United Nations, 
Department of State, Publication 2598 (1946), p. 43. 

17 International Civil Aviation Conference, Chicago, 1944, Final Act and Related 
Documents, Department of State, Publication 2282 (1945), p. 78. 
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though the Constitution might require ratification or approval by one of 
the other organs. It would be convenient to develop a practice of re- 
ciprocal confirmation that approval has been given—the equivalent of the 
exchange of ratifications. It might be appropriate to provide generally 
in such agreements that notice of approval should be deposited with the 
Secretary-General of the United Nations and should take effect upon his 
receipt of the last required notice of approval. As Professor Finer has 
pointed out, collaboration between international agencies will be of great 
importance and it is to be anticipated that there will be a considerable 
volume of agreements among them.** 

The Regulations for the registration of treaties under Article 102 of the 
Charter, as adopted by the General Assembly on December 14, 1946, take 
account of the developments relative to the conclusion of international 
agreements by international organizations. Treaties and international 
agreements are to be registered only when a state is a party to the agree- 
ment and under Article 4 of the Regulations one of the cases in which such 
a document is to be ‘‘registered ex officio by the United Nations”’ is that in 
which ‘‘the United Nations is a party to the treaty or agreement.’’ Such 
a treaty or international agreement ‘‘may be registered with the Secre- 
tariat by a specialized agency in the following cases: 

(a) Where the constituent instrument of the specialized agency provides 
for such registration ; 

(b) Where the treaty or agreement has been registered with the spe- 
cialized agency pursuant to the terms of its constituent instrument ; 

(c) Where the specialized agency has been authorized by the treaty or 
agreement to effect registration. 

Article 10 of the Regulations provides a special procedure for treaties or 
international agreements entered into by the United Nations or by one or 
more of the specialized agencies where a Member of the United Nations is 
not a party; the Secretariat ‘‘shall file and record’’ such documents. Both 
the registered treaties and those filed and recorded are to be published in 
a single series.’® 

International agreements between states and individuals may take a 
variety of forms and cover a variety of subjects. As will be explained 
later, such agreements may be contracted with reference to international 
law or to national law; only the former situation needs to be considered at 
this point. Agreements made by the great chartered companies with na- 
tive chiefs and princes have been recognized as important international 
documents even though not treaties in the formal sense.*° An individual, 


18 H. Finer, The United Nations Economic and Social Council, 1946. 

19 UN Doc. A/266. 

20 See the opinion of Judge Huber, sole arbitrator in the Palmas Island Case, the 
UNITED STATES v. the NETHERLANDS (1928), J. B. Scott, The Hague Court 
Reports (Second series, 1932), p. 83, 115. 
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or a private group such as a corporation, may enter into an agreement with 
a state on a highly important political question. Thus in 1940 an agree- 
ment was entered into by the Dominican Government and the Dominican 
Republic Settlement Association, Inec., a New York corporation, relative to 
the settlement of refugees in Santo Domingo.** At the time the agreement 
was concluded the corporation had no individual status under international 
law and it must be assumed that the agreement was a contract concluded 
under Dominican law. With the acceptance of the hypothesis that an indi- 
vidual (or corporation) is a subject of international law such an agreement 
could, if the parties so desired, be an international law agreement. The 
agreement or contract actually provided in Article VI that it should be 
ratified by a resolution of the Board of Directors of the Association and 
approved by the Congress of the Dominican Republic. The signatures 
were affixed by the President and Vice-President of the Association and 
two ministers of the Dominican Republic. It might be more convenient in 
such cases to determine in advance the authority of the negotiators, let us 
say the cabinet minister and the president or general counsel of the com- 
pany, and to provide that the agreement should come into force upon sig- 
nature. The agents presumably would not affix their signatures until 
they had consulted their superiors in case of necessity. 

Agreements may also be made between international organizations and 
individuals, again including groups such as corporations within the term 
‘‘individuals.’” An obvious case would be that of an employment contract 
between the United Nations and a member of the Secretariat.22 Such con- 
tracts might be made with reference to the law of a particular state, such 
as that of the state in which the headquarters of the United Nations was 
located. It would seem more appropriate, given the acceptance of the posi- 
tion of the individual as a subject of international law, to conelude such 
agreements under international law and make that law applicable to dis- 
putes concerning interpretation and the like. On the procedural side it is 
to be presumed that special tribunals will be established for the solution 
of such controversies, but the law to be applied and developed by such 
special tribunals should be a branch of international law, not of some na- 
tional law. Similarly the World Health Organization might enter into an 
agreement with the Rockefeller Foundation concerning some joint enter- 
prise. In all such cases there may be developed formulas and procedures 


for bringing the agreement into force upon signature or upon reciprocal 
confirmation of approval by designated authorities. 


21 See Refugee Settlement in the Dominican Republic, A Survey Conducted Under the 
Auspices of the Brookings Institution, 1942. 

22M. O. Hudson, International Tribunals, Past and Future, 1944, pp. 220-222; G. 
Schwarzenberger, International Law, Vol. I, p. 477. 
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Third Party. Beneficiaries 


Under existing international law a treaty is a source of rights and 
obligations only for the parties to it; pacta tertuis nec nocent nec prosunt.** 
However, as the Permanent Court of International Justice suggested in 
the Free Zones case,”* it is legally possible for contracting states to create 
a right in favor of a third state not a party to the treaty. The practice is 
so unusual that such a result, or the intention to achieve such a result, 
‘‘cannot be lightly presumed.’’ Professor Hyde cites an excellent example 
in the case of the Hay-Pauncefote treaty of 1901 between the United 
States and Great Britain, stipulating that the Panama Canal ‘‘shall be free 
and open to the vessels of commerce and war of all nations observing these 
Rules, on terms of entire equality, so that there shall be no discrimination 
against any such nation, or its citizens or subjects, in respect of the con- 
ditions or charges of traffic or otherwise.’’ In 1921 Secretary of State 
Hughes wrote that ‘‘other nations . . . not being parties to the treaty have 
no rights under it.’’*°> In other words, the obligation of the United States 
was an obligation to Great Britain only and those two states remained at 
all times free to change their agreement so as to eliminate the clause in 
question. But the whole question of the rights of third parties under 
treaties establishing the status of international waterways is by no means 
free from controversy under international law.*° Usually, when two or 
more contracting states desire to make the rights or privileges of a treaty 
available to other states, they include a provision for the adhesion or 
accession of other states, whereby they may become parties to the treaty 
and thus share its rights and obligations. 

This type of subject matter illustrates the utility of the adoption in a 
modern law of nations of a doctrine of ‘‘community interest.’’ The ac- 
ceptance of such a doctrine is taken here by way of hypothesis without 
attempting to argue the extent to which it is already manifested in the 
traditional international law. In general, international law has developed 
on a bilateral basis in the sense that a breach of the law was deemed to 
concern only the state whose rights were directly affected. A doctrine of 


23 Hyde, See. 529A and Oppenheim, Sec. 522 and authorities there cited. 

24P, C. I. J., Series A/B, No. 46, p. 147. 

25 See Hyde, p. 1467, n. 9; Senator Root had taken the same position in 1914: G. 
Hackworth, Digest, See. 492. 

26 Diena, Der Plan eines neuen interozeanischen Kanals in Nicaragua, in Zeitschrift fiir 
Internationales Recht, Vol. 25 (1915), p. 19. The Convention of Oct. 29, 1888, between 
eight powers specified the freedom of the Suez Canal (79 Br. and For. State Papers 18), 
but the United States was unwilling to take the position that it derived rights or duties 
from the convention: Secretary of State Day to Ambassador Hay, July 14, 1898, 3 
Moore’s Digest, p. 267. Compare such treaties as that between Bolivia and Brazil, 
Aug. 12, 1910, 7 Martens Nouveau Recueil Général, 3rd Series (1913), p. 632, for the 
free navigation of the Paraguay River; the Argentine-Chilean treaty of July 23, 1881, 
relative to the Straits of Magellan (3 Moore’s Digest, p. 268), and the Treaty of London 
of March 13, 1871, on the Black Sea, 61 Br. and For. State Papers 7. 
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community interest would be posited on the assumption that all states have 
a legal interest in any breach of international law. In some instanees the 
consequence of the acceptance of the doctrine would be the substitution 
of the concept of criminal law for the present tort law basis. In other 
instances, as in connection with navigation of international rivers and rights 
under multipartite treaties, the difference would be manifested particularly 
in procedural ways in the sense that states not directly involved in a 
particular breach of the law might take the case to an international 
tribunal. 

There is a growing tendency in international practice to acknowledge 
the existence of ‘‘law-making treaties.’’ According to the traditional view 
the term is misleading since in general it is used to suggest merely 
the stipulation of general rules of conduct for the parties to the treaty, but 
the trend in the use of the term supports the view that in this respect there 
is a growing acknowledgment of a basic community interest which con- 
trasts with the traditional strict bilateralism of the law. Article 17 of the 
Covenant of the League of Nations suggested something of an innovation. 
It provided that in case of a dispute between a member and a non-member, 
the latter should be invited to accept the obligations of membership for the 
purpose of the dispute. In case of refusal, Article 16, providing for 
sanctions, might become applicable. Some writers have thought to find 
here a juridical novelty and conclude that the Covenant imposes a legal 
obligation on non-members, while others reconcile the provision with the 
traditional law by asserting that Article 17 represents merely a political 
program of the League.** In practice, due largely to the political fact of 
the non-membership of the United States, no attempt was made to develop 
the idea that non-members were bound by the Covenant. Nevertheless 
the principle back of Article 17 was different from that behind some of the 
older ‘‘law-making”’ treaties such as the great maritime conventions. These 
agreements may be said to have created law in the sense that they laid down 
rules which were found acceptable to the majority of states and which, as 
a matter of practice, beeame embodied in the customary law of nations.?8 


27 See Hoijer, Le Pacte de la Société des Nations, Commentaire théoriques et pratique, 
1926, pp. 319 and ff.; G. Schwartzenberger, The League of Nations and World Order, 
1936, Chapter VI; Anzilotti, Corso di Diritto Internazionale, 1927, (3rd ed.), p. 380; 
Schiicking and Wehberg, Die Satzung des Volkerbundes, 1927, (3rd ed.), p. 370; 
Harvard Research in International Law, Draft Convention on the Law of Treaties, 
this JouRNAL, Vol. 29 (1935), Supplement, p. 921. German criticism of any League 
claim to universality of legal power is expressed by von Freytagh-Loringhoven, Die 
Satzung des Vilkerbundes, 1926, pp. 16-17, and 202 and ff., and von Biilow, Der Versallier 
Volkerbund, 1923, pp. 183 and ff. The restrictive view is supported by citing the 
opinion of the Permanent Court of International Justice in the Eastern Carelia case, 
P. C. I. J., Ser. B, No. 5. 

*8 Cf. Hyde, p. 1466, and see the reasoning of the Supreme Court of the United States 
in The Scotia, 14 Wall. 170 (1871), and of the Mixed Tribunal of Port Said in 
Crichton v. Samos Navigation Co. and others, 1925-26 Annual Digest, Case No. 1. 


388 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


A combination of arguments has been used to support the view that the 
Briand-Kellogg Pact of 1928 for the Renunciation of War as an Instrument 
of National Policy created general law binding upon signatories and non- 
signatories alike.*® 

Paragraph 6 of Article 2 of the Charter of the United Nations is the 
most recent basic statement of the kind contained in Article 17 of the 
Covenant. It provides: ‘‘The Organization shall ensure that states which 
are not members of the United Nations act in accordance with these 
Principles so far as may be necessary for the maintenance of international 
peace and security.’’ It is to be noted that the language employed does 
not suggest that non-Member states are under obligation to comply with 
the Charter, but rather indicates a warning to non-Members that under 
certain circumstances, the Organization will use the combined power of 
its Members to exact compliance with the Charter in the interest of the 
world community as a whole. Surely the Members intend to assert their 
legal right to take such measures but to admit also that the right flows from 
their assumption of the role of guardian of the world’s peace rather than 
from any theory of an obligation upon non-Members derived from a treaty 
to which they are not parties. In a sense, therefore, the United Nations 
assumes a legislative role but the frank assertion of the fact must wait upon 
the creation of an actual world legislature.*° 

The instances in which states have agreed to be bound by majority 
decisions in which they do not participate, or which they oppose, suggests 
no change in the traditional rule that only parties to a treaty derive rights 
or obligations from it.*t The legal theory of the binding force of a majority 
decision of an international body is that the parties to the treaty have agreed 
in advance to be bound by certain decisions even if at the time they do not 
acquiesce in them. 

The acceptance of the hypothesis of community interest would pave 
the way for the development of an actual system of international legislation 
under which an international body would have the legal authority to pre- 
scribe rules binding the community as a whole. Presumably the system 


29‘*This pact altered the legal status of a war of aggression’’: Opening Statement 
for the United States of America by Mr. Justice Jackson, The Case Against the Nazi 
War Criminals (1946), p. 75. See Q. Wright, ‘‘The Meaning of the Pact of Paris,’’ 
this JOURNAL, Vol. 27 (1933), p. 39. See also G. Schwarzenberger, as cited; Note 
from the Minister for Foreign Affairs of Egypt, L. of N., Off. J., Sp. Suppl. 150 
(1936), p. 328; Budapest Articles of Interpretation, 38 Reports of the Int. Law Assn. 
(1935), p. 66, and comments thereon by Lauterpacht in 20 Transactions of the Grotius 
Society (1935), p. 178, and in Harvard Research in International Law, Draft Convention 
on Rights and Duties of States in Case of Aggression, this JouRNAL, Vol. 33 (1939), 
Supplement, p. 826. 

80 See H. Kelsen, Membership in the United Nations, 46 Col. Law Rev. (1946) 391, 
394, 

31 See Riches, Majority Rule In International Organization, 1940. 
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would be created by an exercise of the will of states in becoming parties 
to some basic agreement but if such a development takes place it would 
not be long, as time is measured in the lives of nations, before the original 
basis of mutual consent was submerged in the exercise of what was 
originally a delegated authority. Law-making by the Congress of the 
United States is theoretically based upon the consent of the governed be- 
cause the members of the Congress are elected by the free franchise of the 
people but in the experience of daily life the citizen thinks of the law as 
laid down by a superior authority and not as flowing from an exercise of his 
will or as being binding upon him by his consent. 

It is perhaps somewhat easier to contemplate the development of the law 
of nations so as to assure to individuals or groups of individuals not consti- 
tuting states, rights and duties under agreements to which they are not 
parties. Despite the traditional concept that individuals are not subjects 
of international law there has been acknowledgment of their rights under 
treaties.** The result is illogical and has been advanced as evidence of the 
unsoundness of the basic concept of international law as a law solely 
between states. Thus in its Advisory Opinion concerning the Jurisdiction 
of the Courts of Danzig, the Permanent Court of International Justice said 
that ‘‘it cannot be disputed that the very object of an international agree- 
ment, according to the intention of the contracting Parties, may be the 
adoption by the Parties of some definite rules creating individual rights and 
obligations and enforceable by the national courts. In the ease of 
Steiner and Gross v. Polish State, the Upper Silesian Arbitral Tribunal in 
1928 held that a citizen of Czechoslovakia, which was not a party to the 
treaty establishing the tribunal, could bring an action there against one 
of the parties to the treaty.** 

The acceptance of the hypothesis that individuals are also subjects of 
international law would not require the extension of the doctrine of 
equality of states so as to give parity of legal rights to individuals. It is 
thus possible to take the position that while in general international law 


7? 33 


will not recognize the notion that duties may be imposed upon third states 
by parties to a treaty and that beneficiary rights of third states will not 
lightly be presumed, the law will be receptive to rights and duties of in- 
dividuals created through agreements concluded by states or through de- 
cisions of international organizations. It should at the outset be agreed 
that the Charter of the United Nations creates rights for individuals, 
rights which are stated in the basic instrument in general terms and which 


82See Kaufmann, Die Rechtskraft des Internationalen Rechtes und die Verhiiltniss 
der Staatsgesetzgebungen und der Staatsorgane zu Demselben, 1899, pp. 23-27. 

83P. C. I. J., Series B, No. 15, p. 17, and Lauterpacht, The Development of Interna- 
tional Law by the Permanent Court of International Justice, 1934, pp. 50 ff. But 
compare Schwarzenberger, International Law, p. 69. 

34 1927-1928 Annual Digest, Case No. 287. 
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are to be defined more precisely in an International Bill of Rights. Simi- 
larly, non-self-governing territories, and dependent peoples placed under 
trusteeships, should be considered to possess rights under the Charter and 
under the trusteeship agreements which are to be concluded. At this 
writing it seems that an International Atomie Energy Authority may be 
given power to establish rules binding upon individuals. The precedent 
of the war-criminal trials in Germany and Japan suggests that new inter- 
national law relative to the use of foree in violation of the Charter or in 
violation of the rules of an Atomic Energy Commission will be clearly 
stated in terms of the duties of individuals.*° 

With the acknowledgment of the individual as a person of international 
law it will no longer be necessary to speak solely in terms of rights of states 
when dealing with privileges and rights conferred by commercial treaties 
and other treaties dealing with economic and social rights. States may still 
conclude treaties on behalf of their nationals; these may be, so to speak, 
convenient instruments for collective bargaining. The state may retain its 
own right to proceed against another state in case of a treaty breach but 
the individual citizen may likewise have his own procedures for vindication 
of his own rights. Thus the infringement of a trade mark or patent under 
the protection of an intenational convention may be the basis for a cause 
of action in an appropriate forum by the individual possessor of the right 
which he would derive immediately from the convention and not mediately 
through some national law passed for the implementation of the treaty. 
Procedurally speaking it may prove advantageous to have suits instituted 
first in national courts, but there might be subsequent review by an inter- 
national tribunal.*® Likewise the individual, black or white, would have 
a cause of action in case he or she were the victim of a breach of an inter- 
national slavery convention. More prosaically, the individual business 
man, airline or steamship company would not have to wait upon the slow 
wheels of diplomacy to secure damages for a violation of rights under a 
bipartite treaty of commerce or a multipartite convention concerning com- 
merece and navigation. It would still be true, however, that, subject to 
respect for fundamental provisions of the International Bill of Rights, a 
state might by national law restrict the freedom of the individual in the 
national interest, just as the world community may restrict the freedom 
of states in the international interest. The international interests may 
require that states shall not interpose any obstacles to the filing of petitions 
by a national in a non-self-governing territory, a territory under trustee- 
ship, or a territory to which minority treaties apply if such agreements are 
again utilized as part of the European peace settlements, for example. So 


85 See Jessup, ‘‘ Force under a Modern Law of Nations,’’ in Foreign Affairs, Vol. 25, 
(1946), p. 90. 

86 See Jessup, ‘‘The Responsibility of States for Injuries to Individuals,’’ 46 
Columbia Law Rev. (1946), 903. 
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far the United Nations Charter provides for the hearing of individual 
petitions only in the ease of territories under trusteeship.*’ But the inter- 
national interest might not require a state to refrain from ordering its 
nationals to follow a designated procedure, such as notice to the foreign 
office, in pressing a claim against another state. A state might equally 
be free to insist that the national interest takes precedence over the 
individual interest and that in certain situations of international tension, 
no national should press a claim without prior permission from his 
government. 


Interpretation of Agreements 


The international law relative to the interpretation of treaties is an 
example of the evils of excessive formalism. So-called ‘‘canons of con- 
struction’? have been utilized by foreign offices and international and 
national courts. Professor Hyde has rendered a distinguished service to 
international law in his outstanding contributions to the clarification of this 
subject. He has pointed out that the function of interpretation is to 
ascertain the design of the parties, always bearing in mind that they are 


free to employ words in any sense they choose.** A large amount of 


controversy, mainly based upon the fundamental lack of appreciation of 
the simple basic principles to which Professor Hyde draws attention, has 
revolved around the question of the propriety of using preliminary ma- 
terials, travaux préparatoires, to aid in the task of interpretation. The 
difficulty may derive in large part from a lawyerlike obsession with more 
familiar norms of domestic law which have been developed for reasons 
which may have been historically sound in the circumstances which led 
to their formulation. Thus the familiar rule of the common law that 
extraneous data may not be invoked to vary the terms of a written instru- 
ment, may be quite necessary to guard the character of a negotiable in- 
strument but wholly inappropriate to a political treaty. Treaty law is a 
good example of the point that international law was originally developed 
largely by jurists trained in the civil law and some civil law concepts which 
seem strange to anyone trained in the common law have been incorporated 
into international law. By this time the international community has had 
enough experience of its own to justify the development of the law on the 
basis of its own needs and not with reference to some system of domestic 
law. 

The question may be asked whether there should be different rules of in- 
terpretation for those agreements which are essentially of the nature of 
bilateral contracts and those which have been called international legisla- 
tion. In national law there are familiar distinctions between the interpre- 


87 See Article 87 of the Charter and Lauterpacht (on right of petition of private 
persons), An International Bill of the Rights of Man, 1945, pp. 199 and ff. 
88 See in general Hyde, Title E, pp. 1468 and ff. 
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tation of contracts and the construction of statutes. Except that the rele- 
vant evidence to be marshalled may differ in character, there is no reason 
why two sets of rules and principles should be utilized in international 
law with this distinction in mind. 


Choice of Law 


When the term international agreement is used, as it is here, to embrace 
not only agreements between states but also agreements between states 
and individuals, between states or individuals and international organiza- 
tions, and between two international organizations, it is important to ascer- 
tain what law governs the agreement, since such agreements may be gov- 
erned by international law or by national law.*® No general rule deter- 
mines the choice of law by the parties in such eases. State A, entering 
into a concession contract with Corporation X from State B, may specify 
in the text of the document that the contract is to be governed by the law 
of A. It may, on the other hand, specify that the contract shall be gov- 
erned by international law. The importance of the point may be illus- 
trated by suggesting a case in which, after the contract has been con- 
cluded, certain fundamental conditions undergo a change not contemplated 
by the parties when they signed the agreement. Under such circumstances 
the law of State A may provide an equitable procedure for the reforma- 
tion of the contract by the court but may declare that the court can not 
declare thg contract at an end. On the other hand it may be assumed, for 
the purpose of argument, that international law contains no such proced- 
ure for the reformation of the contract but that, under the doctrine of 
rebus sic stantibus, a court of competent jurisdiction may declare the obli- 
gations of the contract terminated. 

If the parties did not explicitly state which law was to govern, the court 
would need to decide this point. In the field of national law such decision 
would be reached by the application of private international law or conflict 
of laws. The rules of private international law are essentially part of the 
law of the state whose courts apply them; they have no force derived from 
any external authority.*° The reluctance felt in the past to consider pri- 
vate international law as part of or similar to public international law 
was due, at least in large measure, to the fact that private international 
law dealt principally with the rights and duties of individuals, and not 
ot states. In the federal system of the United States it is now under- 


39 See the excellent article by F. A. Mann, ‘‘The Law Governing State Contracts,’’ in 
British Year Book of International Law, 1944. See also E. Feilchenfeld in Proceedings 
of the American Society of International Law, 1932, p. 175. 

40 See the Serbian and Brazilian loans cases: Publications of the P. C. I. J., Series 
A, No. 20/21 (1929), p. 41. See also Lepaulle, Nature et méthode du droit international 
privé, 63 Journal du Droit International (1936), 284; Sauser-Hall, Les régles générales 
des conflits de lois, 43 Die Friedens warte, (1943), 35. 
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stood that a large part of what was formerly considered conflicts of 
laws is in reality part of constitutional law. In other words the con- 
flicts rules derive their validity from a constitutional norm.* Likewise 
in the international field many states have become parties to multi- 
partite conventions which lay down rules of private international law and 
thus transform them into, or make the duty to observe them, an obliga- 
tion of public international law. Such are the several Hague Conventions 
concluded by numbers of European states at a series of conferences rang- 
ing from 18938 to 1928, the Montevideo Convention of 1899 among the 
South American States, the Bustamente Code adopted at Havana in 1928, 
and the Montevideo treaty of 1940.* 

The rapid growth of commercial arbitration, with the establishment of 
many private arbitration tribunals which have already achieved wide- 
spread international recognition and authority, suggests the procedural 
line which may be followed in dealing with agreements between individ- 
uals and states. The conclusion of international conventions whereby 
states have agreed to recognize the binding force of such arbitral awards 
is further evidence of their increasing international stature.** The special 
ease of loan contracts between states and private parties has received much 
attention with varying suggestions regarding an appropriate forum for 
the determination of applicable law and the solution of controversies.** 
Since states, as parties to agreements with alien individuals, are reluctant 


to submit disputes to the courts of the alien’s country, and since the alien 
contractor may be unwilling to leave adjudication to the courts of the con- 


tracting state, some international forum is clearly requisite. Original sub- 
mission to private arbitration in some form, or to a special international 
loans tribunal with the possibility of appeal to the International Court of 
Justice on general questions, might well afford a satisfactory solution and 
tend to develop rather rapidly a most useful body of jurisprudence. 

It would be useful for the future to reach agreement that private inter- 
national law is a part of public international law. The result might be 
achieved through the wide signature of a general convention embodying 


41 See Cheatham, ‘‘ Sources of Rules for Conflict of Laws,’’ in 89 Univ. of Pa. L. Rev. 
(1941), pp. 430, 437-439. 

42.On Inter-American developments in this field, see Carneiro, O Direito Internacional 
ea Democracia (1945), pp. 381 and ff. 

43 For a concise summary of the development see Sir Lynden Macassey, ‘‘Inter- 
national Commercial Arbitration: Its Origin, Development, and Importance,’’ in 24 
Transactions of the Grotius Society (1938), p. 179. See also Report of the French 
Sub-Committee on Commercial Arbitration, Report of the Fortieth Conference of the 
International Law Association, (1938), p. 275; Rundstein, L’Arbitrage International 
en Matiére Privée, in 23 Hague Recueil des Cours (1928), p. 332. 

44See Hudson as cited in note 22, pp. 297 and ff.; Report of the League of Nations 
Committee for the Study of International Loan Contracts, League Doc. C. 145, M. 93. 
1939 II A., II Economic and Financial. 1939. II A. 10. 
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at least a minimum of agreed principles on the subjects which would most 
frequently be involved in cases involving some public international inter- 
est. Principles determining the choice of law in the absence of explicit 
agreement by the parties might well be placed in this category. 

When an agreement has been coneluded between two or more states on 
a subject which has traditionally been recognized as a proper subject for 
a treaty a court would be justified, in the absence of other evidence, in 
assuming that the parties intended to contract with reference to interna- 
tional law. On the other hand, if an agreement between two states re- 
garding the lease of embassy property is couched in the language and form 
of a contract under the law of the state where the property is situated, 
that fact would be some evidence that the parties intended to contract with 
reference to that law. If therefore the law of the situs required any con- 
tract relating to real property to be sealed or notarized or registered as a 
prerequisite to its validity, the omission of the necessary formality would 
be held to invalidate the contract and neither party would be heard to 
argue that under international law such formalities are not required.*® 

To give another example, it may be “ecalled that the international tribu- 
nal in the North Atlantic Coast Fis. eries Arbitration rejected the con- 
tention of the United States that an international servitude had been con- 
stituted over British territory. This conclusion was reached partly on the 
ground that the British and American negotiators in 1818 were apparently 
not conversant with the doctrine of international servitudes and partly 
through an analysis of the nature of an international servitude. If two 
states, or a state and an individual, or a state and an international organi- 
zation such as an International Atomic Energy Commission, chose to con- 
tract with reference to the law of the state of the situs which had a clearly 
developed law concerning servitudes, the problem before a tribunal in case 
of a disputed interpretation would be simplified. 

An agreement between two or more international organizations would 
in most instances be concluded with reference to international law since 
neither of the contracting parties would have a national law of its own. 
But nothing would prevent one organization from leasing office space to 
another organization through an instrument intended to be governed by 
the law of the situs. 


Amendment and Termination of Agreements 


In considering the amendment of agreements, it may be advantageous 
to approach the subject from the procedural point of view. Two pro- 
cedures for change need to be contemplated, the one by vote of the properly 
authorized organ of some international agency, and the other by judicial 
decision. The ordinary process of amendment by negotiation of the 


45 See Feilchenfeld, p. 177. 
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parties and the special problem of reservations, particularly to multipar- 
tite treaties, are not included in this discussion. 

Generally speaking, any amendment to an agreement creates a new or 
different obligation to which the consent of the parties must be obtained 
in the same way in which their original consent was yielded. It has been 
the practice, however, for a considerable period of time, for the parties 
to an agreement which establishes some international agency or organiza- 
tion as a continuing instrument of their purpose, to agree that some desig- 
nated organ of the agency may adopt specified types of changes by 
majority vote and that decisions so reached shall be binding upon all the 
parties to the treaty. Such decisions may result in actual modifications of 
the original treaty or they may take the form of new rules supplementary 
to the treaty. Authorization for this type of legislative process in inter- 
national affairs has generally been confined to technical details. 

A striking development in ideas and national attitudes is to be found in 
the provisions for the amendment of the Covenant of the League of Na- 
tions and the Charter of the United Nations. According to Article 26 of 
the Covenant amendments were to take effect when ratified by the states 
represented in the Council and by a majority of the states represented 
in the Assembly. If, however, a state signified its dissent from the amend- 
ment, it would not be bound but it would cease to be a Member of the 
League. This system imposed strong pressure on states to accept the will 
of the majority but fundamentally retained the traditional rule that a 
state could not be bound without its consent. At the same time it marked 
a departure from the rule that a treaty could not be amended without the 
consent of all the parties; states members of the League had no vested 
right to block a change in the treaty. The exception to this last proposi- 
tion is found in the special position accorded the states members of the 
Council. Non-permanent members had, as it were, a transitory right to 
block amendments, a right whieh would be lost when their terms of office 
expired. Permanent members of the Council on the other hand always 
enjoyed this additional feature of the recognition of their special position 
as Great Powers. This special position of the Great Powers received in 
the Covenant a legal recognition which actually merely put the stamp 
of general acquiescence upon a practice which had long been familiar. As 
Tobin showed in tracing the history of the great treaties of Vienna and 


of subsequent European conferences of major political consequence, the 
Supposed rule that treaties could not be amended without the consent of 
all parties was honored more in the breach than in the observance.*® Under 
the system of the Covenant, the Great Powers were no longer free to make 
changes on their own initiative and responsibility, but they retained what 


46 Tobin, The Termination of Multipartite Treaties, 1933; compare Stephens, Re- 
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became the exceptional power to block any change of which they disap- 


proved. 
The issue was sharply drawn at the San Francisco Conference in the 


drafting of the Charter of the United Nations. To the United States Dele- 
gation the problem appeared in the following light: 


Those who seek to develop procedures for the peaceful settlement 
of international disputes always confront the hard task of striking a 
balance between the necessity of assuring stabilitiy and security on the 
one hand and of providing room for growth and adaptation on the 
other. This difficulty was present at San Francisco. If the possibility 
of Charter amendment was to be one method of satisfying those who 
feared lest the status quo be permanently frozen, how make sure that 
the rights and duties of Members would not, in the process of amend- 
ment, be brought into a different balance from that which members 
had originally accepted? This was of serious concern to the powers 
which were preparing to undertake primary responsibility for the 
maintenance of peace and security, even, if need be, by force of arms. 
It was also of concern to all states whose constitutions require that 
amendments to any treaty must secure parliamentary ratification. In 
a third category of interested states were those which feared that 
amendments might change the original relationship set up among 
the Great Powers, or between them and the smaller powers, and that 
such a change might adversely affect their own interests.*7 


The outcome of the long negotiations was the adoption of the text of 
Article 108 of the Charter which provides: 


Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a 
vote of two-thirds of the members of the General Assembly and ratified 
in accordance with their respective constitutional processes by two- 
thirds of the Members of the United Nations, including all the 
permanent members of the Security Council. 


Article 109 was also adopted as part of the compromise solution; it gives 
assurance to the states which are not permanent members of the Security 
Council that those Great Powers can not block the consideration of amend- 
ments to the Charter if they are favored by a two-thirds majority of the 
members of the General Assembly and by any seven members of the 
Security Council. 

No provision for the withdrawal or termination of the membership of a 
state opposing an amendment was inserted in the Charter, but the Confer- 
ence adopted a Committee report which included the following paragraph: 


Nor would a Member be bound to remain in the Organization if its 
rights and obligations as such were changed by Charter amendment in 
which it has not coneurred and which it finds itself unable to accept, or 
if an amendment duly accepted by the necessary majority in the As- 


47 Report to the President, p. 166. 
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sembly or in a general conference fails to secure the ratification neces- 

sary to bring such amendment into effect.*® 
It would therefore appear to be the view of the Members of the United 
Nations that they can not be bound by an amendment in which they have 
not concurred although, as in the League system, the penalty for dissent 
is termination of membership in the United Nations. Again the Great 
Powers which have permanent seats on the Security Council enjoy a 
privileged position in that any one of them may exercise the veto power 
to prevent the adoption of an amendment. The progress marked by Article 
26 of the Covenant, in terminating the system whereunder the Great 
Powers could as a matter of political reality bring about changes in 


multipartite treaties without securing the consent of the lesser powers, 1s 


preserved by the Charter text. 

Notwithstanding these formal provisions concerning amendments, it is 
true under the United Nations Charter, as under the League Covenant, 
that interpretative resolutions adopted by a majority vote of the General 
Assembly may have or come to have such compelling force as to constitute 
in effect changes which will bind all members. Compliance may be secured 
by political considerations and the interpretative ‘‘changes’’ may find 
legal justification in the contention that they merely clarify the nature of 
the obligations which states have already assumed by ratifying the 
Charter.*® The entire development is of interest in relation to the progress 
toward a system of international legislation by majority rule. When 
such a system is sufficiently familiar and has sufficiently justified itself in 
practice the old obstacle of aboslute sovereignty, which is at the basis of 
the traditional rule that a treaty may not be modified without the consent 
of all the original parties, may gradually disappear. 

Another aspect of this same development of a legislative process in inter- 
national affairs is to be traced in connection with decisions of an inter- 
national organization such as the United Nations which affect states not 
Members. During the League of Nations period the political importance 
of the non-membership of the United States prevented such a process from 
attaining great significance. As the United Nations approaches universal- 
ity of membership there may well be a growing tendency for the Organiza- 
tion to assert its right to speak on behalf of the world community and to 
exact the compliance of non-Members with its decisions. Some aspects of 
this problem have already been noted in this article in discussing the 
question of the rights of third parties. The issue was raised at San Fran- 
cisco in considering the Statute of the International Court of Justice. 
There was much sentiment in favor of continuing the Permanent Court of 


48 United Nations Information Organizations, Documents of the United Nations 
Conference on International Organization, p. 267. See Report to the President, p. 49. 
#9 Compare Lauterpacht’s note 3 in Oppenheim, p. 311. 
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International Justice but there was general acknowledgment of the need 
for making certain changes in its Statute to bring the Court into gear 
with the other organs of the United Nations. There were sixteen states 
which were parties to the old Statute which were not represeneed at San 
Francisco. It was believed that so far as the enemy states were concerned, 
their approval of changes in the Statute could be secured through the 
peace treaties,®° but such a solution would have left unsolved the situation 
of the neutral states. Had the Conference decided to ‘‘legislate’’ changes 
in the old Statute the practical result probably would have been that the 
amended statute would have been freely accepted by all the states parties 
to the old Statute. For various reasons such a procedure did not appear 
to be advantageous and accordingly a new Statute was drawn up.°! 

The same practical considerations did not prevent the Members of the 
United Nations from terminating the existence of the Permanent Court of 
International Justice. This is technically what has oecurred although ‘‘the 
chain of continuity with the past’? has not been broken and the Inter- 
national Court of Justice is in a very real sense the continuation of the 
Permanent Court of International Justice. Nevertheless the case illus- 
trates a technical legal termination, and therefore change, in the Protocol 
of Signature of 1920 to which the old Statute was annexed, without the 
participation of all states which were parties to that agreement. 

The termination of the existence of the League of Nations did not require 
any such legislative step. The states which were Members of the League 
and which are also Members of the United Nations, formed a link between 


the two organizations. The matter was handled as a negotiation between 
the United Nations and the League regarding the transfer of assets and 


59 


functions.°*? The actual dissolution of the League will take place in 
accordance with a resolution of the special League Assembly which was 
held in Geneva in April 1946.°* 

Again in solving the difficult problem of the ‘‘assumption’’ by the United 
Nations or its appropriate organs of various functions attributed to the 
League and its organs by a variety of treaties, no attempt was made to 
legislate on behalf of states not Members of the United Nations. The 
Report of the League of Nations Committee to the General Assembly of the 


50 Art. 39 of the Peace Treaty with Italy provides as follows: ‘‘Italy undertakes to 
accept any arrangements which have been or may be agreed for the liquidation of the 
League of Nations, the Permanent Court of International Justice, and also the Inter- 
national Financial Commission in Greece.’’ Dept. of State Pub. 2743, p. 16. 

51 See Report to the President, pp. 140-141. 

52 See Reiff, ‘‘Transition from League of Nations to United Nations,’’ in Depart- 
ment of State Bulletin, Vol. XIV, (1946), pp. 691, 739, and The League Hands Over, 
League of Nations Publications, Geneva. 1946. 1. 


58 The League Hands Over, p. 97; also League of Nations Document A.32 (1) 
1946. X, p. 12. 
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United Nations ** includes the following paragraphs which reveal the 


principle utilized : 


Under various treaties and international conventions, agreements, 
and other instruments, the League of Nations and its organs exercise, 
or may be requested to exercise, numerous functions or powers for the 
continuance of which after the dissolution of the League, it is, or may 
be, desirable that the United Nations should provide. 

The General Assembly records that those Members of the United 
Nations which are parties to the instruments referred to above assent 
by this resolution to the steps contemplated below and express their 
resolve to use their good offices to secure the codperation of the other 
parties to the instruments so far as this may be necessary. 

It may well prove to be true as this process is followed that some state or 
states, not Members of the United Nations, may decline to acquiesce in the 
substitution of the United Nations for the League of Nations in one or more 
of the international agreements involved. Should this prove to be the case 
it is to be anticipated that the rest of the states of the world which are also 
parties to such agreements will proceed to act under the revised or amended 
instruments regardless of the dissents. Dissenting states would thereupon 
be justified in declaring that they were no longer bound by such amended 
agreements, but the practical fact of amendment would have taken place 
without their participation, thus affording another example of what may 
properly be styled legislative action by the United Nations in the interest 
of the world community as a whole. 

The Sixth (Legal) Committee of the General Assembly considered this 
general problem in connection with the proposals for the transfer to the 
United Nations of powers exercised by the League of Nations under the six 
agreements, conventions or protocols providing for the international control 
of narcotic drugs. A Protocol containing provisions for the necessary 
amendments was reviewed by the Sixth Committee in order to determine 
the legal position of those parties to the original instruments which do not 
become parties to the new Protocol. The proposals submitted to the 
General Assembly specifically provided that Spain, which was a party to 
the earlier agreements, should not be invited to become a party to the 
Protocol; other states not members of the United Nations had no voice 
in the proposed changes. The Sixth Committee concluded that any group 
of states parties to the earlier agreements could clearly make amendments 
which would be binding as between themselves. As to other states not 
becoming parties to the new Protocol, the Committee concluded that they 
would remain bound by various obligations in the original instruments 
although the actual machinery for international control set up by the 
original instruments ‘‘will be altogether dissolved’’ and the corresponding 


54 Doc. A/28, Feb. 4, 1946, adopted Feb. 12, Jaurnal, No. 30, pp. 526-7, No. 34, pp. 
706-709, 
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parts of those instruments ‘‘will thus be a dead letter.’’ The effect of 
these actions and interpretations is that while the states in the United 
Nations have not asserted the right to impose new obligations on states 
not freely accepting the new agreement, they have asserted the right to 
make important changes in multipartite agreements without the consent 
of all the parties and with the consequence of materially altering the 
nature of the obligations by which those other states remain bound.** 

The second procedure for change which has been suggested is that which 
takes place by judicial decision. Here the difficulties which confront the 
development of a modern law of nations are far greater since states are 
still reluctant to confide broad powers to international courts. The 
factual difficulty to be solved is the existence of a situation in which a state, 
party to a treaty, feels that its non-compliance with the treaty obligation is 
justified for one or another reason. Under the traditional international 
system there was no established court of general jurisdiction competent 
to pass upon such pleas justificatory of nonfulfillment of an obligation. 
On the contrary, each sovereign state would assert for itself the legal 
right upon which it relied and the other party to the treaty could merely 
fall back upon procedures registering displeasure which ranged all the way 
from a note of protest through the rupture of diplomatie relations and 
retaliation to war itself. True, the states might agree to arbitration, and 
during the inter-war period a large number of states vested compulsory 
jurisdiction in the Permanent Court of International Justice. The diffi- 
culty, as Lauterpacht has pointed out, was in large measure procedural ; 
the international community had not attained that ripeness of legal de- 
velopment which enabled national systems of law to entrust greater 
authority to courts. ‘‘The rule that compacts must be kept’’ writes 
Lauterpacht, ‘‘is certainly one of the bases of the legal relations between 
the members of any community. But at the same time the notion that in 
certain cases the law will refuse to continue to give effect to originally valid 
contracts is common to all systems of jurisprudence.’’ °* He proceeds to cite 
the rule ad impossibilia nemo tenetur in Roman law, the doctrines of 
frustration and impossibility of performance in English law, and compar- 
able provisions in a number of European civil codes and the jurisprudence 
of France and Germany. 

In international law the doctrine rebus sic stantibus is the equivalent 
exception to the maxim pacta sunt servanda. The doctrine constitutes an 
attempt to formulate a legal principle which would justify non-performance 
of a treaty obligation if the conditions with relation to which the parties 
contracted have changed so materially and so unexpectedly as to create a 
situation in which the exaction of performance would be unreasonable. 


55 UN Doc. A/194, 15 Nov. 1946; Un Journal No. 38, 21. Nov. 1946, Supp. A-A/P. 
V./49, p. 328. 
56 H. Lauterpacht, The Function of Law in the International Community, 1935, p. 273. 
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Invoked unilaterally without the opportunity for impartial review, the 
doctrine is anarchic; in some form it is an essential part of any well-de- 
veloped legal system. 

The doctrine rebus sic stantibus illustrates, perhaps better than any other 
part of the law of treaties, the need for adopting distinctions between 
different types of treaties. For political treaties, and for the invocation 
of political changes in the balance of power, the doctrine is pernicious. In 
such situations it would amount to the proposition that no peace treaty 
accepted by a defeated state remained valid after that state recovered 
sufficiently or the victors weakened sufficiently to make it politically 
possible for the defeated state to throw off the burden without danger of 
another defeat. No more unsettling legal principle could be imagined 
although it would in facet, if accepted, reflect what has frequently trans- 
pired. For this very reason the doctrine rebus sic stantibus has been dis- 
eredited. On the other hand let us suppose the conelusion of a commercial 
treaty in which special privileges in the use of valuable port facilities are 
reciprocally exchanged by States A and B; let us assume that in State B 
there was only one important port and that this port is later ceeded by B to 
State C. It would be unreasonable to require State A to continue to accord 
the treaty privileges to B after it became impossible for B to perform its 
reciprocal obligation.®*’ In an organized world society any question of the 
revision of a peace treaty should be resolved by the political wisdom of a 
body such as the Security Council or the General Assembly. Article 19 
of the Covenant was a recognition of this fact as are the vaguer provisions 
of the Charter such as those in Articles 11, 14, and 34. It is not the type 
of question which should be resolved by a court. On the other hand, a ease 
such as that suggested, involving reciprocal use of port facilities, might 
properly be weighed and decided by the International Court of Justice.*® 
If in the gradual evolution of the law of nations it is necessary to make 
haste slowly, it may be suggested that a first step might be agreement upon 
a rule of law which could be applied by an international court so as to 
relieve a state from a continuing obligation to perform the duties imposed 
by a treaty under certain defined circumstances, with the consequence 
that the other party to the treaty would be simultaneously freed. The 
result would be a judicial declaration that the treaty was no longer binding 
on either party to it. This step would be far short of one which would 
entrust to international tribunals the power of equitable reformation of a 
contract so as to require the performance by a state of some obligation 
different from that which it had originally assumed. 


57 Compare Bremen v. Prussia, 1925-1926 Annual Digest, Case No. 266, cited by 
Lauterpacht, pp. 277-8; also the distinction made by Hyde, See. 544A. 

58 See Sir John Fischer Williams, ‘‘The Permanence of Treaties,’’ in this JOURNAL, 
Vol. 22 (1928), pp. 89, 103, and P. B. Potter, Article XIX of the Covenant of the 
League of Nations, 12 Geneva Studies No. 2 (1941). 
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The suggested principle could be applied without great difficulty to 
international agreements between states and individuals, as for example in 
the case of a concession contract coneluded by the parties as an inter- 
national law agreement. In such a case the judgment of an international 
court might appropriately assess the financial recompense to be paid by 
one or the other party to avoid unjust enrichment, in addition to declaring 
the contract terminated. 

Another principle of traditional international law justifies a state in de- 
nouncing a treaty in the event of a material breach by the other party.*® 
But the Harvard Research in International Law pertinently points out in 
its Comment to Article 27 of its Draft Convention on the Law of Treaties 
that unilateral determination of what constitutes a material breach makes 
for lawless conduct.®® In such cases it is highly suitable for an interna- 
tional tribunal to pass judgment on the merits of the claim of the state 
which seeks to free itself from its obligation. Again it is suggested that a 
distinction should be drawn between political and other types of treaties, 
because the breach of a political treaty so frequently involves considera- 
tions affecting the peace of the world. In this respect the Charter fully 
recognizes the idea of community interest inasmuch as any state or the 
Secretary General may bring such a situation to the attention of the Gen- 
eral Assembly or of the Security Council under Article 11, 35 or 99. 

Another principle of international law which is susceptible of applica- 
tion by an international court is that which relates to the effect of war 
upon treaties. There has been some dispute as to whether war terminates 
or merely suspends the operation of treaties but the basis for judicial 
decision is clearly available.*t Professor Hyde and Sir Cecil Hurst have 
properly pointed out that in many instances the problem is merely one of 
treaty interpretation, which is essentially a judicial function.** In a well- 
organized world system, operating under a modernized law of nations, war 
in its old sense will no longer escape legal regulation and the consequences 
of war upon treaties as well as upon other legal relationships would stand 
in need of redefinition. But force may still be used in ease of necessity 
on behalf of the international community and the legal consequences of 
the use of force will need to be determined.** For example, under Article 
41 of the Charter of the United Nations, the Security Council may call 
upon the Members to apply such measures as complete or partial interrup- 
tion of economic relations and of international communications, and the 
Members are under a duty to comply. It can not be doubted that action 


59 See Hyde, Sec. 546. 

60 This JOURNAL, as cited above, note 27, p. 1077. 

61 Judge Cardozo in Techt v. Hughes, 229 N. Y. (1920) 222. 

62 Hyde, Sec. 547; Hurst, ‘‘The Effect of War on Treaties,’’ in British Year Book, 
1921-1922, pp. 37, 39-40. This approach seems to have been adopted by the Circuit 
Court of Appeals, Ninth Circuit, in Allen v. Markham, 156 F. (2d) (1946), 653. 

63 See Jessup, as cited, note 35, above. 
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taken by a Member in compliance with such directions of the Seeurity 
Council would constitute justification for any incidental breach of a treaty 
obligation calling for freedom of commercial intercourse or of communi- 
eations. This would be true not only vis-d-vis the state against which the 
measures are taken, but also against any third state, whether Member of 
the United Nations or not, which might because of its geographical posi- 
tion be incidentally affected. Such a result might ensue, for example, in 
ease of the imposition of a blockade which for its effectiveness required 
limitation on free access to a state bordering upon the state against which 
the measure was applied. 

The need for some development of international law in such cases is indi- 
cated by the conservative position which the Secretary-General of the 
League of Nations felt obliged to take in his Report in 1927 concerning the 
legal positions arising from the application of sanctions. He concluded 
that the Covenant could not be interpreted ‘‘as imposing on the Members 
of the League an obligation to violate the rights’’ of a non-Member state. 
He used the language of hope in regard to the possible acquiescence of 
third states which would be conscious that the Members of the League were 
acting on behalf of the peace of the world; further than this he was not 
prepared to go. The view was sound under the existing international law. 
A modernized law of nations should provide, not an obligation on Members 
of the United Nations to violate the ‘‘rights’’ of non-Members, but the 
right of the Organization to take action under the Charter in the interest 
of world peace, and the duty of non-Members to acquiesce. In other words, 
the old principle which the Secretary-General of the League of Nations 
felt obliged to cite, pacta tertiis neque nocent neque prosunt, needs revision. 


Community Interest and Breaches of Agreements 


The acceptance of the hypothesis of community interest would require an 
acknowledgment of the right of any state to take cognizance of a breach 
of a treaty even if not directly affected by the breach. This is probably 
true under existing international law with reference to a multipartite 
treaty, any party to which would be justified in protesting against a 
breach of the agreement, because of its interest in the maintenance of the 
system which the treaty establishes. This would be clearly true in regard 
to a breach of the Charter and would be equally so in regard to a breach 
of an international sanitary convention, a postal convention, a convention 


on radio or, particularly, a treaty codifying some part of international 
law. If the party directly affected should submit the ease to the Interna- 
tional Court of Justice any other party to the treaty might appropriately 
apply to the Court under Article 62 of the Statute for permission to inter- 


64 League Doc. A. 14. 1927. V. p. 86. See also the circular letter of the Secretary- 
General of June 14, 1933, concerning measures proposed relative to the non-recognition 
of ‘‘Manchukuo,’’ Official Journal, 1933, Special Supplement, No. 113. 
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vene on the ground that ‘‘it has an interest of a legal nature which may be 
affected by the decision in the ease.’’ If the state directly affected should 
take no step to vindicate its rights, another party to the treaty might itself 
apply to the Court or might bring the matter to the attention of the Gen- 
eral Assembly or the Security Council with a view to inducing one of those 
bodies to make a request to the Court for an advisory opinion. 

More broadly, the acceptance of the hypothesis of community interest 
should be considered to vest in all members of the international community 
a legal interest in respect for treaties.°° Despite the development of gen- 
eral international law it is to be anticipated that much of the world’s affairs 
will continue to be governed by agreements concluded by two or more 
states. Respect for the maxim pacta sunt servanda and the development 
of treaty law will be matters of concern to all states and an infringement 
of the law will affect the interest of all. 

A modernized law of nations would also accord enlarged recognition of 
the right of international organizations to take legal steps in any ease in 
which the constitution of the organization or any convention concluded 
under its auspices is breached. This principle is already in part recog- 
nized in the Charter through the provisions in Article 96 which authorize 
the General Assembly or the Security Council to request an advisory 
opinion from the Court. At San Francisco attempts were made to accord 
a like privilege to other international organizations such as the Interna- 
tional Labor Office. The Conference was not prepared to go so far but the 
point was met by the second paragraph of Article 96 which states: ‘‘ Other 
organs of the United Nations and specialized agencies, which may at any 
time be so authorized by the General Assembly, may also request advisory 
opinions of the Court on legal questions arising within the scope of their 
activities.’’ °° As part of the same discussion in the Conference there were 
included in Article 34 of the Statute of the International Court of Justice 
the following two paragraphs, which follow the statement that ‘‘ Only 
states may be parties in cases before the Court’’: 

2. The Court, subject to and in conformity with its rules, may re- 
quest of public international organizations information relevant to 
cases before it, and shall receive such information presented by such 
organizations on their own initiative. 

3. Whenever the construction of the constituent instrument of a 
public international organization or of an international convention 
adopted thereunder is in question in a case before the Court, the Reg- 
istrar shall so notify the public international organization concerned 
and shall communicate to it copies of all the written proceedings. 

65 Q. Wright, ‘‘Collective Rights and Duties for the Enforcement of Treaty Obliga- 
tions’’ in American Society of International Law, Proceedings, 1932, p. 101. 

66 Under the authority of Art. 96 of the Charter the General Assembly, on December 
11, 1946, adopted a resolution authorizing the Economie and Social Council to request 
advisory opinions: UN Doc. A/201. 
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It should not be long before the personality of international organiza- 
tions is fully recognized and they are accorded, through an amendment to 
the Statute, the full right to be parties in cases before the Court.®? 

The acceptance of the hypothesis that individuals are also subjects of 
international law would not necessarily involve according the right to 
individuals to appear as parties before the International Court of Justice. 
It will become necessary to limit the types of cases which will be taken to 
that high tribunal, at least in the first instance, and other tribunals will 
be needed for the handling of cases in which one of the parties is an in- 
dividual. In treaty cases such international tribunals will be needed 
since, as stated earlier in this article, under the hypothesis, individuals 
themselves may have rights under treaties and in the case of breach of 
such rights, they should not be left to find satisfaction only in the courts 
of the state which would be the other party to the litigation. The same 
considerations would apply to cases involving agreements between indi- 
viduals and states or between individuals and international organizations. 


67 See Jessup, ‘‘ The Subjects of a Modern Law of Nations,’’ in Michigan Law Review, 
forthcoming issue. 


THE UNITED STATES AND INTERNATIONAL 
COPYRIGHT 


By Max M. KAMPELMAN * 


The word ‘‘copyright’’ comes from the Latin copia, which is translated 
as ‘‘plenty’’ and which means, in general, the right to make plenty or to 
copy. In its specific application it means the right to multiply copies of 
those products of the human brain known as literature and art. It has 
also been defined as ‘‘the power to determine whether the work shall be 
published at all, the manner in which, if published, it shall be done, and to 


994 


whom. 

International copyright is concerned with treaties and conventions be- 
tween nations requiring the signatories to respect in their own territories 
the copyright of nationals of the other subscribing nations.’ 

The early historian, poet or dramatist, we are told, found his pecuniary 
compensation for his labors in the contributions of his audience who list- 
ened to his recital or witnessed his performance. In early Rome the prac- 
tice developed whereby an author could sell his work to a book dealer, who 
would then have the right to duplicate and sell the manuscript; custom 
in that day protected the bookseller in that transfer. There was, however, 
no law of literary property. What did exist was the development of guild 
or trade copyright whereby usage estopped the infringement of a book- 
seller’s right in a work transferred to him.* 

The coming of the Middle Ages brought the next phase of copyright de- 
velopment, the practice of institutional copyright. Most of the literature 
of that era was religious in character and was produced in Catholic monas- 
teries and schools. Profit or property rights were far from the minds of 


* Member of the New York bar; Instructor in Political Science, University of 
Minnesota. 

1 Philip Wittenberg, The Protection and Marketing of Literary Property, New York, 
1937, p. 11. 

A more modern and legally accurate definition of copyright can be found in Leon H. 
Amdur, Copyright Law and Practice, New York, 1936, p. 5: ‘‘The exelusive right, 
conferred by statute, to publish, multiply, and sell copies of a work, to make transforma- 
tions and modifications thereof, and to perform and otherwise represent it in public, 
after it has been first published; except that these ‘exclusive’ rights do not prevent 
others from enjoying equivalent rights in works originated by them although closely 
identical, and except that these rights do not prohibit ‘fair use’ to be made of the 
copyrighted work.’’ 

2F. E. Skone James, Copinger on the Law of Copyright. London, 1936 (7th ed.), 
p. 255. 

8 William K. Townsend, ‘‘Copyrights,’’ in Two Centuries Growth of American Law, 
New York, 1901, p. 422. 
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the creators of such literature. Their interest lay rather in the wide dif- 
fusion of ‘‘religious truth’’ for the ‘‘greater glory of God.’’ The Church 
was deeply interested, however, in rare or authentic manuscripts, and, 
therefore, established the practice of charging fees for the use of those 
works, which fees, in turn, went to the monasteries. It is this practice 
which is referred to by institutional copyright.‘ 

Our modern concept of copyright did not arise until about 1450, with 
the invention of printing and the realization by authors that their reading 
audience would now be enlarged and that they now had a real financial in- 
terest in their works. Apparently the first copyright ever granted by law 
was that conferred by a decree of the Senate of Venice in 1469, declaring 
that one John of Spira should have the exclusive privilege for a period of 
seven years of printing the letters of Cicero and Pliny. The decree was 
operative only in the territory of the Venetian republic and, it is well for 
us to note, did not prevent others, elsewhere in Italy, from copying the 
works of the original editor-publisher and making profit at his expense.° 

In the course of the three centuries that followed, the protection granted 
to a special individual soon broadened into a right which any citizen could 
obtain by complying with certain formalities prescribed by custom or 
statute; the territory in which the protection was valid was extended from 
a city to a whole nation and the time period of protection expanded. 

Finally, in 1710, we have the actual roots of modern copyright legis- 
lation with the passage of the (British) Act of Anne, the first copyright 
law the world has known.® The provisions of the statute granted copy- 
right for 21 years for works then in existence and 14 years for works pub- 
lished after April 10, 1710, with a right of renewal for 14 years during 
the lifetime of the author; before the copyright could be recognized regis- 
tration at Stationer’s Hall in London was required, a printed notice of the 
copyright in the book as a public notification, and the deposit of certain 
copies of the book in the Royal Library and in certain universities. Other 


nations in Europe and, as we shall see, in the United States, soon passed 
similar legislation. 

The first copyright statute to be enacted in the United States was adopted 
in Connecticut in January, 1783, ‘‘An Act for the Encouragement of Lit- 


erature and Genius.’’ There had been a growing demand in the Colonies 
for such legislation and, in the previous year, a memorial had been pre- 
sented to Congress petitioning it to reeommend the enactment of copyright 
law in the several States. Such a resolution was passed on May 7, 1783, 
but before then, Dr. Noah Webster, who ‘‘had just completed his well- 


4Leon Whipple, ‘‘Copyright,’’ in Encyclopaedia of the Social Sciences, New York, 
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* Brander Matthews, ‘‘Twenty Years of International Copyright,’’ in The American 
Review of Reviews, Vol. 43 (1911), p. 721. 

68 Anne c¢. 19. 


408 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


known spelling book and was concerned to secure protection for this work 
throughout the various States of the Union,’’ was directly instrumental in 
securing action by the General Court of Connecticut.” 

Interestingly enough, the nationalism which has served to characterise 
American copyright legislation down to the present day manifested itself 
in that early statute with the provision that statutory protection to ‘‘every 
author’’ included only authors who were citizens of Connecticut and not an 
author ‘‘residing in or inhabitant of any other of the United States.’’ ® 
Other states quickly followed suit and by 1786 all the States but Delaware 
had passed copyright legislation.® 

The erystallization of American copyright law finally occurred in 1789 
with the adoption of the Constitution and the provision that ‘‘The Con- 
eress shall have power . . . To promote the Progress of Science and useful 
Arts, by securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries.’’!° This provision was 
necessary because the laws of the several States were limited in operation 
to their respective boundaries, with the result that if an author in one 
State desired protection for his work throughout the other States he was 
obliged to comply with a multitude of laws. 

On the basis of that provision, Congress passed the first Copyright Act 
on May 31, 1790,1* based on similar formalities and restrictions as that of 
the English Statute of Anne. The statute is especially significant because in 
fundamentals the law remains much the same today, in spite of subsequent 


expanding legislation enacted in 1802, 1831, 1856, 1865, and 1870.'° The 
protection, however, was afforded only to American authors or residents, 
for books printed on American-made paper from type set by American 
printers. Today there are no State statutes in the field of copyright and 
the courts have interpreted federal power to be exclusive. ‘‘Copyright is 
the creature of the Federal State passed in the exercise of the powers 


vested in Congress.’’ 1° 

The English Statute of Anne of 1710 and subsequent legislation in this 
country led to quite an intense difference of opinion in legal circles as to 
whether copyright was protected under common law. Did the right to 


7 Thorvald Solberg, ‘‘Copyright Law Reform,’’ in Yale Law Journal, Vol. 35, No. 1 
(November 1925), p. 48. 

8 Thorvald Solberg, ‘‘Copyright Reform,’’ in Notre Dame Lawyer, Vol. 14, No. 4 (May 
1939), p. 354. 

9 Massachusetts: March 17, 1783; Maryland: April 21, 1783; New Jersey: May 27, 
1783; New Hampshire: November 7, 1783; Rhode Island: December, 1783; Pennsyl- 
vania: March 15, 1784; South Carolina: March 26, 1784; Virginia: October, 1785; 
North Carolina: November 19, 1785; Georgia: February 3, 1786; New York: April 
29, 1786. 

10 Article I, Section 8, Clause 8. 11] Statutes at Large 124. 

122 St. L. 171; 4 St. L. 436; 11 St. L. 138; 13 St. L. 540; 16 St. L. 212. 

18 Fox Film Co. vs. Doyal, 286 U. S. 123, 127; 52 Sum Ct. 546. (1932). 
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literary property depend on statutory protection and hence was it limited 
to the confines of the statute? Or was the author’s right in his property 
guaranteed by common law custom and precedent and hence did it exist 
beyond the limitations of statute? 

In the earliest case to deal with the question, Millar v. Taylor,* 1769, 
an English court held that common law gave authors a perpetual and sole 
right to their works. Furthermore, the court held that the right was not 
lost by publication nor by the passage of the Statute of Anne, which was 
merely cumulative in effect, and not destructive.’ 

It seems fairly clear, however, that this judicial concept did not extend 
to these shores. When the Constitution provided that Congress might 
erant the exclusive privilege of publication for ‘‘limited Times,’’ it thereby 
rejected the theory of perpetual copyright and the Supreme Court, in 
Wheaton v. Peters, 1834, refused to follow the Millar decision.’® ‘‘Con- 
gress did not sanction an existing right, but created a new one,’’ said the 
Supreme Court again in 1907."? 

Neither did this view remain in effect in England for very long. As 
early as 1774 the House of Lords held that, instead of giving additional 
sanction to rights already held, the Statute of Anne substituted a new and 
lesser right, with the result, according to one scholar, that ‘‘ Literary and 
like property ... lost the character of copy-right, and became the sub- 
ject of copy-privilege, depending on legal enactment for the security of 
the private owner.’’'* This interpretation was firmly established by the 
House of Lords again in the case of Jefferys v. Boosey, 1854." 

This statutory theory helps us understand the purpose of protecting 
literary property. Statutes are passed to protect the author upon publi- 


cation, for it was thought that ‘‘the act of publication when voluntarily 


done by the author himself is virtually and necessarily a gift to the pub- 
sarily the desired end; rather it is that the public should thereby benefit. 
‘A monopoly in the author was regarded as a means to that end; it was 
emphatically not an end in itself.’’ *? 


But the welfare of the author, it must be understood, is not neces- 


Support for this view was given by a Congressional committee which 
investigated the problem of copyright in 1909: 


The Constitution . . . provides that Congress shall have the power 
to grant such rights ... (it is) not primarily for the benefit of the 
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authors, but primarily for the benefit of the public (that), such rights 
are given. Not that any particular class of citizen, however worthy, 
may benefit, but because the policy is believed to be for the benefit of 
the great body of people, in that it will stimulate writing and invention 
to give some bonus to authors and inventors.*” 

With each nation going its own way in copyright legislation and with an 
increase of intercourse and communication between nations, the practice of 
‘‘international piracy’’ developed. Publishers reprinted and translated 
works of authors of other nationalities without permission or financial re- 
muneration. 

The first country to see the need of rejecting the concept of national 
boundaries in the consideration of literary creativity was France, which, 
in 1793, when it was imbued with the revolutionary fervor of human 
brotherhood, gave equal protection in its laws to residents and non-residents 
alike. In the reaction to the Revolution this liberal legislation was aban- 
doned only to be somewhat revived again in 1852. Denmark acted in 1823, 
Prussia in 1836, and England in 1837, with legislation which extended 
copyright protection to the nationals of those countries which entered into 
reciprocal arrangements. Such reciprocal treaties characterised inter- 
national copyright during the 19th century, down to 1886.7° 

Such a method of international agreement soon proved to be quite un- 
satisfactory, however. Among other things, it resulted in confusion be- 
cause each treaty or convention had to be considered not only with refer- 
ence to the two negotiating countries but with reference as well to the other 
nations in existing treaty agreement with either one of the contracting 
parties. 

Many such treaties also contained complicated registration and time re- 
quirements which had to be observed before recognition would be extended, 
with the result that, to all practical effects, there was little recognition. 
Commenting on one such treaty between England and Spain, signed on 
August 11, 1880, an English law journal observed: ‘‘It is a treaty on the 
regular Foreign Office lines, and, like the generality of conventions between 
England and foreign countries, will be more or less a dead letter.’’ *4 

Meanwhile the literary men themselves, led by Victor Hugo, had tran- 
secended national boundaries and, at 1878, in Paris, organized themselves 
into an International Literary Association (Association Littéraire et Artis- 
tique Internationale) to meet annually at various European eapitals in 


22 House Report No. 2222, 60th Congress, 2nd Session, February 29, 1909. 

23G. Herbert Thring, ‘‘United States Copyright Law and International Relations,’’ 
in The North American Review, Vol. 181 (1905), p. 72. During this period France 
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Germany 6, Switzerland 5, Portugal 4, Holland 3, Luxembourg 2, Norway and Sweden 
2, Russia 2, Ecuador 1, Mexico 1, and Salvador 1. 
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order to discuss domestie and international legislation for protection of 
their works. 

At their 1882 meeting, held in Rome, they agreed to convene a confer- 
ence to be held at Bern in the following year, for the purpose of adopting 
a program which would serve as a basis for an international conference 
of states. At the Bern conference, which met in September, 1883, a draft 
convention was drawn up to serve as an international agreement on copy- 
right. 

To bring the draft convention to the attention of the nations of the 
world the Swiss Federal Council was prevailed upon to act as an inter- 
mediary. On December 3, 1883, the Council addressed a circular note 
to all governments, signed by the President of the Swiss Confederation, 
inviting them to take part in a diplomatic conference on international 
copyright, and enclosing a report of the Bern proceedings and a draft of 
their proposed convention. 

The note was generally well received, although the English Board of 
Trade first rather curtly advised the Foreign Office that ‘‘in the present 
state of the copyright question it would not be advisable for her Majesty’s 
government to be represented at the proposed Conference.’’ Upon re- 
consideration, however, it agreed that England’s minister at Bern might 
attend the Conference ‘‘in a consultative capacity, and with no power to 
vote or to bind her Majesty’s government.’’ *° 

In any event the conference met on September 8-19, 1884, after Presi- 
dent Wett of Switzerland had sent out a second appeal on June 28. A 
draft convention of twenty-one articles was evolved which proposed an 
International Copyright Union and included the text of an additional final 
protocol to be submitted to each country for consideration and approval. 

The Swiss Government thereupon called another conference, which met 
at Bern on September 7, 1885, but since not all delegates were authorized to 
sign for their governments, it agreed to meet again the following year. 
Finally, on September 9, 1886, the formal document creating the Inter- 
national Copyright Union was signed by ten countries: Belgium, France, 
Germany, Great Britain, Haiti, Italy, Liberia, Spain, Switzerland, and 
Tunis. The United States and Japan participated in the proceedings by 
having observers present, but did not sign. The agreement was ratified 
the following year. Eventually 16 states signed this first convention. 

The delegates to the various conferences had two courses open to them. 
They could have adopted the system of a uniform code for all countries 
joining the Union or the system of national treatment which would permit 
each country to apply its own laws to the works of foreigners. The German 
delegates proposed that the conference aim at once at a ‘‘codification 


°° H. D. Traill, ‘‘International Copyright,’’ in Macmillan Magazine, Vol. 54 (1886), 
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regulating in a uniform manner for the whole of the proposed union.’’ *° 
Such an approach, however, was rejected by the delegates in view of the 
divergent copyright laws within the countries represented at the conference. 

A mixed system was, therefore, adopted. Every state joining the 
Union agreed to accord to authors who were citizens of another country 
belonging to the Union, and who published their works in that country, 
the same treatment and protection as that accorded to their own citizens, 
subject to the condition that the protection afforded need not exceed that 
given in the country where it was first published. The delegates did 
observe in a supplementary statement, however, that an ‘‘international 
codification is in the nature of things and will be effected sooner or later.’’ 

Toward that end also they laid the foundation for future international 
copyright law in establishing certain minimum rights to be enjoyed by the 
authors which would prevail over national legislation. These provisions 
dealth with translations, reproduction of periodical articles, publie pres- 
entation of dramatic and musical works, reproduction in works intended for 


instruction, and with formalities in registration. 

Finally a novel feature of the agreement was the creation of an inter- 
national office, the Office of the International Union for the Protection 
of Literary and Artistic Works, to be placed under the administration of 
the Swiss Confederation. The duties of the office included the editing 
of a periodical to treat questions concerning the Union and for this purpose 


it was to ‘‘eollect all kinds of information relative to the protection of the 
rights of authors over their literary and artistic works.’’ ** 

The Union, of course, was by no means a finished body in 1887. The 
International Literary Association continued to meet and to make sugges- 
tions for improvement. One of the more significant suggestions that came 
out of a meeting at Dresden in 1895 was the proposal that a diplomatic 
eongress be called to revise the Bern convention as a means of bringing 
about unified legislation. They asked that the Bern office be authorized 
to produce an international vocabulary of the equivalent juridical terms 
used in the legislation texts of each country and that official translations 
of those laws be made available by the Office.*® 

A congress of the Union was held at Paris in 1896. One of the most 
important changes coming out of the sessions was the provision that authors 
from non-member nations who secured first or simultaneous publication 
in any member country enjoyed thereby in all countries of the Union the 
same rights as nationals of member states. This provision, of course, was 
applicable to Americans. 

26 Same. 

27 ‘The International Copyright Convention,’’ in The Irish Law Times and Solicitor’s 
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American authors, as a result of the Paris provision, now had an ad- 
vantage. To copyright their works abroad they could arrange for the 
simultaneous publication of those works in England and their rights would 
thereby be protected throughout the Union. The law in the United States, 
on the other hand, as we have seen, extended protection only to citizens 
or residents of this country, and the latter required an intention to make 
the United States the applicant’s permanent abode. 

The result was great agitation both here and abroad. Many American 
publishers disregarded all codes of ethics in their search for profits by 
freely reprinting standard English works without paying for the right 
to do so. We can better picture the furor thereby created by noting that 
though there are few periods in the history of English literature which 
are as rich as the Victorian, the chief Victorian authors reaped little or 
no financial reward from the fame their works achieved in this country. 
The essays of Macauley, the poems of Tennyson, and the novels of Dickens 
were multiplied in American reprints without the consent of their authors 
and with little or no recognition of their right to payment. 

This practice hurt American authors too for their works had to meet the 
unfair competition of British books which were cheaper because they were 
not paid for. American readers were less inclined to read the novels of 
Cooper or Hawthorne for a dollar when they could buy a novel of Scott 
or Dickens for a quarter. The same American writers also, before the 
changes of 1896, mentioned above, were similarly not protected in England. 
Longfellow asserted a few years before his death that he had twenty-two 
publishers in England and Scotland, but that ‘‘only four of them took the 
slightest notice of my existence, even so far as to send me a copy of the 
book.’’ Harriet Beecher Stowe too is reported to have received no return 
whatever, even though her Uncle Tom’s Cabin sold more than 14 million 
copies in Great Britain during its first year alone.*® 

American men of letters were, therefore, apart from any other consider- 
ations, unable to rely on literature for a livelihood. Longfellow and 
Lowell were college professors; Hawthorne was in the government service; 
Emerson engaged in lecturing. And American readers were weaned on 
a literature not their own. 

Many people on both sides of the ocean protested this state of affairs. 
Maine wrote in his Popular Government: ‘‘. . . the neglect to exercise this 
power for the advantage of foreign writers has condemned the whole 
American community to a literary servitude unparalleled in the history 
of thought.’’ ®° A Congressional committee, reporting on the copyright law 
of 1831 commented: ‘‘It is only in the most barbarous and savage coun- 
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tries that the inhabitants rob and plunder indiscriminately all foreign- 
ers who come upon their shores.’’ ** 

The movement in the United States for international copyright protection 
was, therefore, not entirely lifeless, although it can hardly be said to have 
begun before 1836. Even prior to that date, however, there were sporadic 
appeals for the copyright protection of foreign authors. Tom Paine ap- 
pears to have advocated international copyright as early as 1782. The 
New York Post protested the piracy of English works by American pub- 
lishers in 1810, while The Knickerbocker claimed it was the first to cham- 
pion the cause.** 

Be that as it may, the first serious attempt to get the United States to 
join in an international copyright agreement came in 1837 when Great 
Britain suggested the conclusion of a treaty on the matter. Parliament 
had just enacted legislation placing foreigners on the same footing as 
native authors in the event of reciprocity by the nation to which the 
foreigner belonged and Lord Palmeston, who was negotiating for England, 
was anxious to include the United States in an agreement. 

A committee of Congress, headed by Henry Clay and supported by Mr. 
Justice Story, presented a report urging that such an international con- 
vention be concluded, but strong opposition to it by book publishers led 
Congress to ignore the report and other attempts at legislation made by 
Clay in 1842, by Rufus Choate in 1848, and by John Jay in 1848, to name 
only a few. 

To assist the advocates of international copyright legislation in this 
country Charles Dickens came to America in 1837. At the expense of 
alienating many interests who resented his interference, he actively cam- 
paigned along the eastern seaboard and wherever he was feted. In Febru- 
ary, 1842, he assisted Washington Irving in drawing up and presenting a 
petition to Congress through Henry Clay. But his activities were in vain 
and critics today maintain that his unflattering picture of America in 
Martin Chuzzlewit can be eredited to his spleen in not obtaining an 
international copyright law.*° 

With legislative attempts failing, the period between 1852-60 was 
marked by renewed efforts to secure international copyright by treaty with 
England. At the urging of the Copyright League, headed by G. P. 
Putnam, one of the few publishers at the time in harmony with this view, 
Secretary of State Edward Everett, acting through John F. Crampton, the 
American Minister in London, negotiated a treaty in 1853 providing for 
reciprocal copyright protection between this country and England. The 
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treaty was laid before the Senate in a message from President Fillmore 
on February 18, 1853, but opposition, arguing that Congress should not 
enhance the price of books by ‘‘taxing them for the benefit of foreign 
authors,’’ was again too powerful and the Senate tabled the proposed treaty 
without a vote.** 

In 1883 the advocates of international copyright reorganized themselves 
into a new American Copyright League and enrolled in its ranks the 
majority of American writers. Lowell became President and composed the 
quatraine which the League took as its motto: 


In vain we call old notions fudge, 

And bend our conscience to our dealing; 
The Ten Commandments will not budge, 
And stealing will continue stealing. 


That same year, it may be recalled, the President of the Swiss Confedera- 
tion invited the governments of the world to be represented at the Bern 
conference on copyright. Replying to the circular, Secretary of State 
Frederick T. Frelinghuysen wrote that while the United States was ‘‘dis- 
posed in principle toward the proposition . . . this Government sees grave 
difficulties in the way of a general arrangement to embrace all countries 
in one scheme of copyright protection.”’ 

The reply did not express a definite intention, however, and hence elicited 
a program of the 1884 conference, whereupon the United States informed 
the Swiss President that it had not construed his letter as an invitation to 
send delegates and none had been appointed. In his annual message to 
Congress on December 1, 1884, President Arthur explained that 


The question of securing to authors, composers and artists copyright 
privileges in this country in return for reciprocal rights abroad is one 
that may justly challenge your attention. It is true that conventions 
will be necessary for fully accomplishing this result, but until Congress 
shall by statute fix the extent to which foreign holders of copyright 
shall be here privileged, it has been deemed inadvisable to negotiate 
such conventions. For this reason the United States were not repre- 
sented at the present conference at Bern. 

A copy of the Bern conference findings and suggestions for an Inter- 
national Copyright Union were nevertheless sent to the United States with 
a further invitation to attend the 1885 conference. Secretary of State 
Bayard on May 21 replied that it would be very gratifying for the United 
States to take part in the consultative deliberations and on September 17, 
Boyd Winchester, American Minister to Switzerland, went as a delegate and 
explained the American position to the delegates present. 

A report of the conference was again sent to the Secretary of State by 
the Swiss on November 6, together with an invitation to the conference of 
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1886, already mentioned, and a request that we name a delegate and 
‘‘furnish him with the powers necessary to sign the Convention.’’ Secre- 
tary Bayard, on June 29, announced that Mr. Winchester would again 
attend as a delegate, but that he will not be ‘‘empowered to sign the inter- 
national convention,’’ because under the United States Constitution, copy- 
right was a legislative rather than a treaty making function of government 
and Congress alone could act. Meanwhile, on December 8, 1885, in his 
annual message to Congress President Cleveland wrote: ‘‘The interesting 
and important subject of international copyright has been before you for 
several years. Action is certainly desirable to effect the object in view; 
and while there may be question as to the relative advantage of treating 
it by legislation or by specific treaty, the matured views of the Bern Con- 
ference cannot fail to aid your consideration of the subject.’’ * 

Heartened by the new turn of developments, the movement for inter- 
national copyright grew. In 1887 a group of publishers formed the 
American Publishers’ Copyright League and joined with the authors in a 
campaign to enlighten public opinion and persuade Congress. They were 
aided by Mr. Winchester’s report which recommended that Congress pass 
legislation to permit the United States to join the Union. 

The first attempt came in the form of the Chace Copyright Bill which 
passed the Senate on May 8, 1888, but failed in the House. Finally, on 
March 3, 1891, Congress passed a law to go into effect on July 1 which, 
under certain specified conditions, extended the privilege of copyright 
to subjects of states which permitted United States citizens to enjoy 
copyright benefits on substantially the same basis as its own citizens, or 
‘‘when such foreign state or nation is a party to an international agreement 
which provides for reciprocity in the grant of copyright, by the terms of 
which agreement the United States of America may at its pleasure become a 
party to such agreement.’’*® The President, under the Statute, was 
given the authority to issue proclamations naming those states which could 
be considered to be embraced by the two stipulated conditions. 

It soon became clear, however, that the passage of the legislation in 1891 
came far from settling the question of international copyright. Congress, 
consistent with the dominant protectionist way of thinking of the day as 
exemplified by our tariff laws, included a provision in the statute that for 
a book by a foreign author to be protected, it had to be printed from type 
set within the United States. Publication in this country also had to be 
simultaneous with its foreign publication. 

This typesetting provision was compared by The Nation to a provision 
that no foreigner landing in the United States should be entitled to the pro- 
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tection of the police and the courts until he had purchased and was actually 
wearing a suit of clothes made by an American tailor.** 

Regardless of the wisdom of the provision, however, its effect was to emas- 
culate greatly the intent of the law. 

The State Department, in spite of the apparent fact that Congress had 
the International Copyright Union in mind, held that the ‘‘manufacturing 
clause’’ prevented membership by the United States in the Union. We 
could not at our ‘‘pleasure become a party’’ to the Union because it gave 
protection in all member countries ‘‘ whether such works are or are not pub- 
lished in one of these countries.’’ We could not, therefore, enter into re- 
ciprocal agreements with members of the Union on the strength of that 
membership alone. We were thus limited in our international copyright 
relations to the alternate stipulations of the statute.** 

On that basis, between July 1, 1891, and August 11, 1908, Presidential 
proclamations granted reciprocity to: Belgium, France, Great Britain and 
its possessions, Switzerland, Germany, Italy, Denmark, Portugal, Spain, 
Mexico, Chile, Costa Rica, the Netherlands and its possessions, Cuba, Nor- 
way, and Austria. Special treaties were also entered into with Spain, 
China, Japan, Guatemala, Salvador, Costa Rica, Honduras, and Niea- 
ragua.*? 

The arrangement, however, was not too happy a one for all the parties 
concerned. Opposition in Germany pointed out that we demanded a 
whole in exchange for a part. Rather than the usual provision that the 
privileges guaranteed by a copyright convention should not exceed in one 
country the rights secured by that other country to its own citizens, we 
insisted on equal application of the respective laws. German legislators 
said our law gave one of the shortest periods of protection in modern legis- 


lation and had onerous technical requirements, while their law was very 


liberal and required only registration as a formality.*® 

There was bitter criticism in England too. One British commentator 
declared that the Anglo-American Treaty of 1893 imposed restrictions on 
England in the interests of the,United States and pointed to our laws 
which made the securing of copyright by English periodicals ‘‘ practically 
insurmountable.’’ Commenting on the Chicago Graphic which reprinted 
selected articles from English periodicals weekly without permission or 
payment, he quoted from Montaigne: ‘‘The law of honor seems to me far 
stronger and more weighty than that of legal obligation. I am throttled 
less tight by a lawyer than by myself’’; and then pithily concluded on his 
own: ‘‘This is how all men of honour feel.’’ ** 
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In response to much of the criticism from within and without, Congress 
yielded slightly and in 1895 passed an amendment under which proprietors 
of foreign language books printed abroad could obtain a preliminary copy- 
right good for a year during which they could begin printing or trans- 
lating the work in the United States if they wished to secure American 
copyright. 

On March 4, 1909, further slight modifications were enacted in legisla- 
tion which revised our copyright law and basically remains in effect today. 
In its chief international respects it was similar to the 1891 act except for 
the provision that aliens domiciled in the United States at the time of the 
first publication of their work could obtain copyright here even if their 
native countries did not grant reciprocity to Americans.‘? For the purposes 
of the statute, ‘‘domicile’’ was interpreted by the courts to retain its com- 
mon law meaning of residence in the United States with the intention of 
remaining there for an unlimited period of time.** 

Meanwhile the Bern Union was continuing its slow but steady growth 
until, by 1901, only Russia and Austria-Hungary of the important Euro- 
pean nations stood outside of it. 

After a meeting held at Paris in 1896 to consider certain modifications 
of the original agreement, at which Henry Alexander, the counsellor of our 
Embassy at Paris, represented the United States but did not take part in 
the proceedings, a conference was held at Berlin in 1908 at the invitation 
of the German government. The purpose of this conference, according to 
a report of British commissioners, was 


to secure, if possible, a general agreement to such a revision of the 
Berne Convention and the Additional Act of Paris as would enable the 
contracting States to sign a single new instrument containing stipula- 
tions of a more complete and simple character, with a view not only to 
afford a more effectual protection to the author, but also to remove the 
more salient difficulties which had been encountered in the working of 
the existing arrangements.** 


Non-members of the Union were also invited by the German Government 
and were among the 35 countries represented by 85 delegates. Thorvald 
Solberg, Register of Copyrights of the Library of Congress and leading 
exponent of international copyright, was designated as the American dele- 
gate by Elihu Root, Secretary of State, with the understanding that he was 
to attend the conference solely for the purpose of observing the proceed- 
ings and making such notes and report as would be useful to this Govern- 
ment. 
4235 Stat. 1075-1078. 
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The resultant Berlin Convention of 1908 made two important advances: 
the elimination of all formalities as prerequisites for protection; and the 
adoption of the principle making protection of a work in a member country 
independent of whether it was protected at its origin. Appreciating the 
difficulty of having all countries accept such comparatively radical sug- 
gestions, the signatories stipulated that nations in ratifying the Berlin 
convention could specify that they chose to be bound by the original con- 
vention rather than by the revised one. 

The Berlin Convention served rather as a guide or goal than a definite 
legal agreement. It was significant both in this way, however, and be- 
cause a number of countries ratified without reservations: Austria, Bel- 
cium, Brazil, Bulgaria, Czecholovakia, Danzig, Germany, Haiti, Hungary, 
Liberia, Luxemburg, Moroeco, Monaco, Poland, Portugal, Spain, and 
Switzerland. Other countries (Denmark, France, Great Britain, Greece, 


Italy, Japan, the Netherlands, Norway, Rumania, Sweden, and Tunis) 


accepted with specifie reservations. 
America, however, continued to remain aloof. Twenty-eight nations 
*cour- 


‘ 


nevertheless did the unusual and permitted Americans to obtain 


‘ 


tesy’’ copyright within their borders by ‘‘simultaneous’’ publication and 
solely upon the payment of Register’s fees.*° Such, for example, was the 
import of the British Copyright Act of 1911.*° 

Canada, however, alone of the British Dominions, refused to go along 
with the British law. Peculiarly affected as a neighboring country with a 
similar literature, it considered it unwise to give the United States privi- 
leges which were not reciprocated. Seeing too that Americans were re- 
ceiving the benefits of the Bern Union without membership, Canada an- 
nounced that it could adhere to the Union only with the provision that it 
need not give protection to nationals of other countries who obtained 
copyright in member countries of the Union.*? 

To deal with this problem, and by now presumably resigned and perhaps 
perturbed at America’s non-participation, Great Britain, on March 20, 
1914, obtained the unanimous consent of the Union to a protocol permitting 
members of the Union to refuse protection to citizens of non-members who 
are not domiciled in a country belonging to the Union where the laws of 
their native state do not protect ‘‘in a sufficient manner’’ the works of 
other authors. 

Such was the status of international copyright when World War I broke 
out in 1914 and so it substantially remained until 1928, except for repeated 
attempts in Congress to enact legislation authorizing the United States to 
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enter the Union.** The United States was out of the Union, but it had 
reciprocal copyright relations, under the 1909 statute, with 41 nations.*® 

The next conference of the International Copyright Union took place in 
Rome in 1928. The most significant accomplishment of the meeting from 
our point of view, except for the reaffirmation of the 1914 protocol, was 
the partial abandonment by the member states of their right to ratify the 
Convention with reservations. The Convention was to take effect upon the 
receipt of 6 ratifications and was to apply in full foree on July 1, 1931. 
The only exception,—again, no doubt, with an eye to American participa- 
tion,—was the provision that 


Those countries foreign to the union will be permitted to join the 
union by way of adhesion until August 1, 1931, under the convention 
signed in Berlin, November 13, 1908, or the present convention. After 
August 1, 1931, they will only be able to adhere to the present con- 
vention.*° 


A total of 40 countries ratified the convention.** 

On December 15, 1933, the drive from within the United States was re- 
newed with a petition addressed to the Secretary of State and signed by 
the presidents of 12 universities, namely, California, Columbia, Chicago, 
Harvard, Iowa, Johns Hopkins, Minnesota, North Carolina, Princeton, 
Texas, Wisconsin, and Yale, pointing out the ‘‘disereditable position occu- 
pied by the United States with reference to international copyright’’ and 


stating that our law ‘‘constitutes a standing affront to friendly powers and 
can not be defended on moral grounds.”’ °? 

As a result of this and similar pressure the stage was prepared in 1935 
for the governmental action which would make the United States a 
signatory to the International Copyright Union. Since this would involve 
not only our rejection of the ‘‘manufacturing clause’’ but also the release 
of foreign authors from compliance with American copyright formalities 
of notice, deposit of copies, and registration fees, the Authors’ League of 
America protested that American authors were thus to be discriminated 
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against inasmuch as they were compelled to comply with these formali- 
ties.°% 

An agreement was, therefore, made between Senator Duffy, of the For- 
eign Relations Committee, whereby domestic legislation putting American 
copyright law into harmony with the international provisions would be 
considered together with the proposed treaty. But as a result of prema- 
ture action the treaty making the United States a signatory to the Union 
was approved by the Senate on April 19, 1935, before the domestic legis- 
lation had even received committee consideration. Keeping to his agree- 
ment, Senator Duffy immediately prevailed upon the Senate to reconsider 
and await domestic legislation. But agreement on domestic legislation 
never came about because of differences among the various lobby groups 
and the United States remained out of the Union. 

At about this time a number of Dutch publishers began to 
prominent American works by publishing translations without permission. 


‘*pirate”’ 
Two outstanding incidents involved The Yearling by Marjorie Kinnan 
Rawlings and Gone With The Wind by Margaret Mitchell. At the trial 
in the Netherlands involving the latter book, it is interesting to note, the 
Dutch publishers, in the words of the presiding judge, 
stated that they would have been quite prepared to pay for the right 
of translation if it were not for the fact that works copyrighted in the 
Netherlands are published in the United States time and again without 
any compensation. The only way to compel the United States to accede 
to the Bern Convention is to disregard, in the countries which have 
acceded to that Convention, the copyrights of the citizens of that 
country. 

These incidents disturbed American authors and publishers and brought 
renewed efforts on their part for affiliation with the Union. In January, 
1938, the National Committee of the United States of America on Inter- 
national Intellectual Codperation appointed a Committee for the Study of 
Copyright, under Dr. James T. Shotwell, to draft domestic reform legis- 
lation and prepare the way for the treaty. Nearly a score of interested 
groups cooperated with the work of the committee. As a result of that 
study legislation was introduced by Senator Thomas of Utah in 1940 and 
hearings were held before a subcommittee of the Senate Committee on 
Foreign Relations on April 14, 1941.°° 

Before much could be done, however, the United States was again em- 
broiled in a worldwide war which demanded all of its energies and copy- 
right legislation was put aside ‘‘for the duration.”’ 

The recent war brought very little changes in the international copyright 
Situation. At its outbreak the United States had reciprocal copyright 
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agreements with all the important countries of the world except Bulgaria, 
Egypt, Ethiopia, Latvia, Lichtenstein, Lithuania, Persia, Russia, Turkey, 
Venezuela and Yugoslavia. A new Treaty of Friendship, Commerce and 
Navigation, Article IX of which dealt with copyright and provided for 
most favored nation treatment, was signed between the United States and 
the Republic of China on November 2, 1946.°°* Our relations with Canada 
continued to be unsatisfactory and the Canadian law provided that unless an 
American copyright owner produced a Canadian edition within two months, 
any Canadian could apply for a license to reprint any book not actually pro- 
duced and published in Canada. All the leading countries of the world 
except the United States, Russia, China, Turkey, and all the Latin-Ameri- 
con countries (omitting Brazil and Haiti, which are members) were mem- 
bers of the Union.*® 

One of the most interesting byproducts of the international crisis of 1939, 
and yet one not directly attributable to it, was a court decision involving 
the rights to the American edition of Adolf Hitler’s Mein Kampf. The 
principle was there established that a ‘‘stateless’’ author had as much pro- 
tection under our copyright laws as the ‘‘national’’ of any country with 
which we have a treaty. The decision was of extreme importance to 


refugee authors.*? 

Directly a result of the war was the power of the Office of Alien Property 
Custodian to take over the copyright of those works owned by nationals of 
enemy countries which were of a scientific or technical nature and of use 


to the war program. Trade publications, such as Publishers’ Weckly, 
earried the following notice: 


Any person interested in reproducing any scientific or technical 
text or treatise the copyright to which is owned by an enemy, or who 
knows of any such work which should be made available in the interests 
of the war program, should get in touch with the Alien Property 
Custodian at Washington, D. C.°% 


This practice, incidentally, is to be contrasted with that of the previous 
war. Legislation approved on October 6, 1917, excepted copyright from the 
laws prohibiting trading with the enemy and expressly permitted an enemy 
or an ally of an enemy to file an application for registration of copyright 
in the United States, provided that the nation of the enemy applicant 
granted substantially similar privileges to United States citizens. Ap- 
plicants were also given an extension of 15 months after the war if neces- 
sary to complete copyright formalities. Commenting on this provision Mr. 
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Herbert A. Howell of the Register of Copyrights in the Library of Congress 
said : 


That such reciprocal treatment will be accorded as a matter of course 
seems highly probable, as from the beginning there has been manifested 
in all the beligerent countries a strong disposition to respect all inter- 
national copyright relations.°® 

Another byproduct of World War IT was an act passed by Congress and 
approved on September 25, 1941,°° which provided that when authors or 
their assigns are ‘‘temporarily unable to comply with the conditions and 
formalities”? of our copyright law ‘‘because of the disruption or suspension 
of facilities essential for such compliance,’’ the President may grant an 
extension of time where the country of which the claimant is a national 
erants reciprocity to American citizens. Such an agreement was entered 
into between the United States and England to go into effect March 10, 
1944. President Truman’s proclamation of December 31, 1946, declaring 
an official ‘‘end of hostilities’? did not end the agreement with England. 
Cancellation of that agreement awaits special proclamation by the two 
countries.°! 

Our tax laws also were affected and special legislation, effective November 
1, 1942, provided that unless there is a special treaty to the contrary 
royalty payments to non-resident aliens are to be withheld by publishers 
to the extent of 30%. The previous figure was 27144%. Special agree- 
ments were entered into with France, royalty to whose citizens was made 
exempt from taxation, with Sweden, for whose citizens a 10% withholding 
tax was agreed upon, and a 15% rate was adopted for Canadian citizens.® 

So far we have been concerned primarily with American copyright rela- 
tions as related to the International Copyright Union. For a complete 
picture, however, it is necessary that we take notice of the various copyright 
agreements concluded under Pan-American auspices. 

Although not, strictly speaking, a Pan-American agreement, the Treaty 
on Literary and Artistic Property signed at Montevideo on January 11, 
1889, at the South American Congress on Private International Law, is 
generally considered the first instrument in the development of the Pan- 
American copyright system. Unlike later agreements it was open to non- 
American states. Consequently in addition to being ratified by Argentina 
(1891), Bolivia (1903), Paraguay (1889), Peru (1889), and Uruguay 
(1892) it was agreed to by France, Spain, Belgium, Italy, Germany, and 
Austria. 


Like the Bern Union it contained the beginnings of common international 
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legislation by establishing certain minimum rights irrespective of national 
law. Unlike the Bern Union, however, it adhered to the principle of 
lex loci rather than lex fori, which means that the rights of an author are 
determined by the laws of the country of origin where the work is first pub- 
lished and not where the infringement takes place. 

The first truly Pan-American copyright convention was signed at the 
Second International Conference of American States held at Mexico City 
in 1902. It provides for a Union to protect nationals of the contracting 
parties, but here followed lex fori in that the nature and extent of pro- 
tection was determined by the laws of the country where protection was 
sought. The convention was ratified by Guatemala, Salvador, Costa Rica, 
Honduras, Nicaragua, and the United States. 

The Third International Conference of American States, held at Rio de 
Janeiro in 1906, affirmed the provisions of the 1902 convention and provided 
further for the establishment of two copyright bureaus for international 
registration at Rio de Janeiro and at Havana. Not a sufficient number of 
countries ratified the agreement, however, and the bureau was never 
established. 

Finally, on August 11, 1910, a basic Pan-American copyright instrument 
was signed at Buenos Aires at the Fourth International Conference of 
American States. 

Here too, as in the Bern Union, the principle of lex fori as to the nature 
and extent of protection was established. A work published in a member 
country was thereby protected in all of the countries agreeing to the con- 
vention. The United States adhered to the convention on July 13, 1914.°° 
Other ratifying countries were: Brazil, Colombia, Costa Rica, Dominican 
Republic, Ecuador, Guatemala, Haiti, Honduras, Nicaragua, Panama, 
Paraguay, Peru, and Uruguay." 

The Buenos Aires convention of 1910 remains the basic Pan-American 
copyright instrument, even though an attempt was made in Havana in 
1928 at the Sixth International Conference of American States to revise the 
agreement. Only Colombia, Costa Rica, Guatemala, Nicaragua, and 
Panama ratified the latter. 

Since not all Latin American countries are parties to any one agreement, 
therefore, much international protection is ineffective and confusing. 
United States authors, by treaties and reciprocal agreements nominally 
can secure protection in all Latin American countries except Bolivia and 
Venezuela, but the extent and terms of the protection differ widely. The 
Mexico City agreement of 1902 governs our relations with El Salvador; 
and we have seen above the list of countries ratifying the 1910 agreement. 
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Reciprocity with Argentina, Chile, Cuba, and Mexico is governed by 
various Presidential proclamations as provided for in our laws, described 
above. Finally, Brazil and Haiti are also members of the Bern Union 
and our citizens can secure their protection by publishing in a member 


state. 

The extent of the ineffectiveness of the above agreements, in the absence 
of uniform regulations, may be gleaned from an account in the July 31, 
1942, issue of Mexico’s Tiempo. Ernest Hemingway agreed with a Mexican 
publisher for an edition of his works, Death in the Afternoon and For 
Whom the Bell Tolls. While the Mexican book was in preparation, a 
pirated Argentine edition appeared. Said the Mexican periodical: 


Mexico, the Latin American country which has shown most respect 
for legal practices in publishing, has been deprived of the privilege 
of publishing two books, rights to which had been acquired by an 
editor of this country. And Ernest Hemingway will wage a futile 
battle against a pirate publishing house.®° 

An example of another type of chaos was well described by a Latin 
American author who printed an English translation of his work and be- 
cause of our laws could not obtain protection in the United States. He 
said : 

Considering all the wonderful declarations we hear about Pan- 
Americanism it seems peculiar that my efforts in trying to make my 
country better known in the United States should be circumvented 
by the United States copyright law.*® 

To meet this situation the Governing Board of the Pan-American 
Union, on December 5, 1945, approved the calling of a conference of 
special delegates from all American Republics to exchange views on copy- 
right and draw up a treaty on this subject. Such a conference met in 
Washington, D. C., in June, 1946, and, after exploring differences of 
opinion which prevailed on questions of copyright registration and the 
inalienability of an author’s rights, member representatives of the Ameri- 
can Republics signed a convention for uniform copyright protection on 
June 22. 

The agreement, which is intended to replace the 1910 convention of 
Buenos Aires and its 1928 Havana revision and all earlier inter-American 
conventions on copyright, must be ratified by the signatory states. Rights 
granted under the earlier conventions would not be affected by the 
agreement. 

The convention provides that an author obtaining protection in one 
country shall automatically be granted protection in the other republics 
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without submitting to any formalities, such as registering or depositing 
his work. Duration of copyright protection is governed by the law of the 
country in which obtained, but may not exceed the duration fixed in the 
country where protection is claimed. 

It further recognizes the exclusive right of an author of a literary, sci- 
entific, or artistic work to use and transfer his work in any manner and to 
transmit it by will or by operation of interstate laws. In selling, assign- 
ing, or otherwise disposing of his work the copyright author nevertheless 
retains the right to claim paternity of his work and oppose any modifica- 
tion or use of it prejudicial to his reputation as an author, unless he con- 
sents to waive this right in accordance with the law of the country in 
which the contract is made. 

Provision is made for allowing the press to reproduce articles on current 
events from other newspapers and from magazines, unless reproduction is 
prohibited by a special or general reservation. In any case, however, the 
source of a reproduced article must be clearly cited. No protection is 
given to the factual content of news published in newspapers. 

The scope of the convention is indicated by Article 3 which says: 


The literary, scientific and artistic works protected by the present 
convention comprise books, writings and pamphlets of all kinds, what- 
ever the number of their pages; written or recorded versions of 
lectures, addresses, lessons, sermons, and other works of a similar 
nature; dramatic or dramatico-musical works; coreographie works and 
pantomines the stage directions of which are fixed in writing or other 
form ; musical compositions with or without words; drawings illustra- 
tions, paintings, sculptures, engravings, lithographs; photographie and 
cinematographic works; astronomical and geographical globes; maps, 
plans, sketches or plastic works relating to geography, topography, 
architecture, or any science; and, in short, any literary, scientific, or 
artistic work that can be published or reproduced. 

Translations, adaptations or other versions of literary, scientific, or 
artistic works, including photographic and cinematic adaptations, are also 
protected as original works.*®7 

Public discussion of the convention to precede Senate action on ratifica- 
tion has begun. The American Bar Association has already held a special 
hearing on the subject, at which support for the treaty was voiced by Dr. 
Luther H. Evans, librarian of Congress, who headed this country’s delega- 
tion to the conference, Opposition to ratification has been expressed by 
representatives of the National Association of Broadcasters, the American 
Book Publishers Association and several large recording companies.’ 
Final action has not yet been taken. 

Realizing that there are and should be no frontiers to the sphere of the 
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intellect, efforts have been made within the past decade to unite the two 
international systems of copyright in existence today, the Inter-American 
treaties and the original Bern Union. The 1928 Rome conference which 
revised the Bern and Berlin agreements accepted resolutions introduced by 
Brazil and France suggesting a study designed to draw the two systems 
together. On September 24, 1928, the Ninth Assembly of the League of 
Nations resolved that the Council of the League: 


have its component organs make all the necessary investigations and 
consultations regarding the desirability of a general agreement having 
for its object the unification, on an international basis, and in full 
conformity with the wish expressed at the Rome Conference . . . of 
all laws and measures for the protection of intellectual property. 


As a result of these efforts, a committee of experts was appointed jointly 
by the International Institute for the Unification of Private Law, at Rome, 
and the International Institute for Intellectual Codperation, at Paris; and 
they drew up a proposed draft convention for preliminary discussion. On 


the strength of this work the Belgian Government, in 1936, after first 
ealling for a meeting of Bern signatories, agreed to call a conference to be 
held at Brussels in 1938 or 1939, to which all the states of the world would 
be invited, to explore the possibility of a Universal Copyright Convention.*®* 

On this side of the ocean, meanwhile, the Seventh International Confer- 
ence of American States, meeting at Montevideo in 1933, created a com- 
mission of five to consider the necessary legislation to unify the two 
systems. At the same time the Governing Board of the Pan-American 
Union invited the Executive Committee of the American Institute of 
International Law to study the matter and the two committees codperated 
in this effort.°° As a result of this preliminary study, the Eighth Inter- 
national Conference of American States, held at Lima, in 1938, recom- 
mended to members of the Pan-American Union that they send delegates 
to the proposed Brussels conference. 

In view of the outbreak of the war, however, the Brussels conference 
never took place. 

We have seen the development of copyright law from its infaney, when 
it became established as a principle in the law of nations, down to the 
present time when the states begin to accept the inevitability of inter- 
nationalization. 

Isolation is impossible. Whether the governments of the world come 
to see and act upon that truth in time to avoid further conflict, only time 
will tell. So long as the United States, Russia, and China, however, re- 
main out of the International Copyright Union and so long as the bulk of 


68Committee for the Study of Copyright, Report on the Status of International 


Copyright Protection and on the Brussels Meeting of the Committee of Experts, New 
York, 1938. 


69 Bulletin of the Pan-American Union, as cited. 


428 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the American states choose to remain by themselves, it would appear that 
the lesson has not been adequately learned. 

Secretary of State Cordell Hull, commenting on proposed action where- 
by the United States would join the Union said that it 


fits definitely into the program of endeavoring to build up, step by 
step, better international relations in general. I am convinced that 
thus to take advantage of opportunities for the betterment of details 
is a particularly appropriate way for democratic peoples to make 
their influence effective, and that, in a world torn by destructive 
efforts, we should let pass no occasion which offers a chance to achieve 
constructive results.*° 
Although no action was taken on the proposal, the United States has 
become a part of the United Nations, the attempt of our day to meet the 
needs of internationalism. Whatever defects exist in the United Nations 
organization, and there are many, one of its most effective elements cer- 
tainly meriting our endorsement is the encouragement it gives, through 
the Economie and Social Council, for functional codperation among 
nations and peoples. Out of this came the meeting in London establishing 
the United Nations Educational, Scientific and Culture Organization, with- 
in whose sphere will fall the problem of international copyright. The 
UNESCO Constitution, signed by 44 nations in November, 1945, includes 
among its purposes and functions, in Article 1, to ‘‘recommend such in- 
ternational agreements as may be necessary to promote the free flow of 


ideas by word and image’’ and also to ‘‘maintain, increase, and diffuse 
knowledge . . . by initiating methods of international codperation calcu- 
lated to give the people of all countries access to the printed and published 


materials produced by any of them. 

In preparing for the first UNESCO conference held in December, 146, 
at Paris, the United States National Commission for UNESCO, acting i 
accordance with a Congressional resolution 7? met in Washington, D. C. i 
September, 1946, and made the following recommendation: ‘‘The Ameri- 
can Delegation should advance and support proposals for action to free 
the channels of international communication of obstacles created by dis- 
criminatory or unduly restrictive copyright legislation.’ 7* 

Similar thinking prevailed in UNESCO’s Preparatory Commision, which 
placed the necessity to correct the present system of international coypright 
protection near the top of its work project list and recommended the 
calling of an international conference on copyright.** In view of more 
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pressing problems in the minds of the delegates, such as world education, 
radio, population and nutrition studies, however, such action was post- 
poned at the December conference and an announcement was made that 
UNESCO would coéperate with the United Nations in a report which 
would deal with copyright restrictions.”® 

Again we look with hope. It may well be borne out in the field of 
international copyright too that the equity of one age becomes the law of 


the next. 
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INTERNATIONAL CRIMINAL JURISDICTION 


The constitution and functioning of tribunals for the trial and punish- 
ment of war criminals and of crimes directed against the international 


community as a whole have become subjects of primary interest in the 


development of world organization under the reign of law. The Inter- 
national Military Tribunal before which the Nuremberg trials were con- 
ducted and the charter of powers and principles under which it operated 
constitute a landmark in the development of international criminal juris- 
diction. The jurist, the statesman, and the historian will find a mine of 
source-material contained within its records. It is of the utmost impor- 
tance to erystallize the experience of these trials while the conscience of 
mankind in all countries has not yet forgotten the hideous misdeeds there 
recorded. It now becomes the task of the United Nations through its vari- 
ous organs to extend the institutions of positive international law as a de- 
terrent against the repetition of such crimes in the future. 

In his report to the President on June 7, 1945, Justice Robert H. Jackson, 
as chief counsel for the United States in the prosecution of Axis war crimi- 


nals, said: 


Inertia rests more heavily upon the society of nations than upon 
any other society. Now we stand at one of those rare moments when 
the thought and institutions and habits of the world have been shaken 
by the impact of world war on the lives of countless millions. Such 
occasions rarely come and quickly pass. We are put under a heavy 
responsibility to see that our behavior during this unsettled period 
will direct the world’s thought toward a firmer enforcement of the laws 
of international conduct, so as to make war less attractive to those who 
have governments and the destinies of peoples in their power. 

On February 5, 1947, President Truman submitted to Congress his first 
annual report on the activities of the United Nations and the participation 
of the United States, in accordance with the provisions of the United Na- 
tions Participation Act of 1945.2 The President reported that the repre- 
sentatives of our government had endeavored constantly ‘‘to support the 
United Nations with all the resources we possess . . . not as a temporary 
expedient but as a permanent partnership.’’ He recounted the various 
steps taken to perfect the organs and specialized agencies of the United 
Nations and the political and economic activities of these bodies. It is 

1 This JOURNAL, Vol. 39, No. 3 (July, 1945), Supplement, p. 188. 

2 Department of State Bulletin, Vol. XVI, No. 396. The complete report is contained 
in Department of State Publication 2735 (United States and United Nations Reports, 
Series 7). 


430 


EDITORIAL COMMENT 431 


notable that the President characterized as ‘‘one of the important long 
range achievements’’ of the General Assembly’s first session the adop- 
tion of resolutions introduced by the United States on the codification and 
development of international law. The President continued as follows: 


The General Assembly unanimously directed its committee on codifi- 
cation to give first attention to the charter and the decision of the 
Nuremberg Tribunal, under which aggressive war is a crime against 
humanity for which individuals as well as states must be punished. 
The Assembly also agreed that genocide—the deliberate policy of ex- 
termination of a race or class or any other human group—was a crime 
under international law. These developments toward the application 
of international law to individuals as well as to states are of profound 
significance to the state. We can not have lasting peace unless a 
venuine rule of world law is established and enforced. 


The use of the controversial phrase ‘‘ world law’’ is not to be taken too 
literally. It must be restricted to the context. The great advance in in- 
ternational jurisprudence of the post-war period is the recognition of the 
principle that certain behavior of individuals violates the common con- 
science of mankind. The advance represented in the International Agree- 
ment of August 8, 1945, signed between the United States, Great Britain, 
France, and the Soviet Union, to which nineteen other nations have since 
adhered, is a decisive step in advance of the Hague Regulations and the 
Geneva Protocol of October 2, 1924. The charter contained in the agree- 
ment of 1945 not only specifically describes and defines the crimes within 
the jurisdiction of the Tribunal but also declares that it has the power to 
try and punish persons who were guilty of such crimes ‘‘ whether as indi- 
viduals or as members of organizations’’ (Art. 6). A further advance is 
represented by the extension of the definition of the punishable offenses to 
crimes against peace and crimes against humanity which are not war crimes 
in the strict sense. Thus there is a recognition that the punishment of 
such crimes is the responsibility of the international community as such, 
against which, in the last analysis, such crimes are directed. It is in this 
sense that we must understand the President’s reference to ‘ 
of world law.’’ 


‘a genuine rule 


Penologists of recognized reputation have pointed out that the Nurem- 
berg trial, conducted before a military tribunal created ad hoc, should 
have been made possible by agreements before war ensued, thus estab- 
lishing the necessary basis for the punishment of war crimes and crimes 
against humanity. This is the contention of Dr. Raphael Lemkin*® who 
originated the word ‘‘genocide’’ and also of the eminent Roumanian jurist 
Professor Vespasien Pella.* Both authors believe that the failure to estab- 


lish the necessary basis for jurisdiction between the two world wars was a 


8 Raphael Lemkin, Azis Rule in Occupied Europe, Washington, 1944. 
* Vespasien V. Pella, La Guerre-Crime et les Criminels de Guerre, Paris, 1946. 
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lamentable error of foresight by the statesmen of the world. Judge Megalos 
Caloyanni, the eminent Greek jurist who served in several cases of the 
Permanent Court of International Justice as judge ad hoc, drew to the 
attention of the Academy of International Law at The Hague in 1931 the 
danger of losing an opportunity for international society to protect itself 
while yet there was time. Judge Caloyanni pleaded for the establishment 
of permanent penal jurisdiction for international crimes because repressive 
law and sanctions have always been the preventive and protective methods 
for every collective society, great or small.® 

The initial problem is whether the creation of an international jurisdic- 
tion competent to punish international crimes should precede the precise 
definition of such crimes or whether such jurisdiction must await a more 
or less comprehensive codification. One is reminded of the old question 
whether the egg or the chicken came first. Caloyanni predicted in 1931, 
with a remarkable degree of accuracy, that those who would insist upon 
the rule nulla poena sine lege, would find the problem insoluble, but that 
those whose institutions of state recognized the binding character of cus- 
tomary law would not hesitate to press first for the establishment of a com- 
petent jurisdiction. In this he anticipated the action of the Allied Goy- 
ernments in 1945. 

The plans for an international jurisdiction for the punishment of inter- 
national crimes foundered after World War I because of the too ambitious 
nature of the various projects. The Committee of Jurists which drafted 
the statute for the Permanent Court of International Justice in 1920 ree- 
ommended also the establishment of an International Criminal Court. 
The Assembly of the League pronounced the plan premature. Later a 
draft was prepared for the International Law Association by Dr. Bellot 
and adopted at its Vienna Conference in 1926. The Inter-Parliamentary 
Union tentatively adopted a draft at its Washington Conference in 1925 
prepared by Professor Pella. The International Association for Penal 
Law at its meeting in Brussels in 1926 also adopted a resolution for the 
setting up of an international jurisdiction for the punishment of certain 
violations of the law of nations. These drafts were later deposited officially 
with the Secretary-General of the League of Nations. While differing in 
detail, they proposed to convey criminal jurisdiction upon the Permanent 
Court of International Justice through the creation of a Criminal Chamber. 

We mention these projects as a reminder that the problem described 
by President Truman is not entirely a new one to international jurists. 
The fact is that a favorable political background is necessary for any gen- 
eral grant of criminal jurisdiction and this was lacking during the period 
between the two world wars, notwithstanding the absurdly inadequate 
measures to punish war criminals after World War I. It is doubtful even 


5 38 Receuil des Cours, Académie de Droit International, 1931, Vol. IV, p. 752. 
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after the experiences of World War II whether we may expect the setting 
up of a permanent court. However two events must be signalized which 
may direct the evolutionary process in this direction. The first is the fact 
that the procedure of the Nuremberg Tribunal gave satisfaction to the 
allied participants as measured by the various standards of their systems 
of jurisprudence. The other influence is the realization on the part of the 
United Nations of the necessity for the control by law of all methods of 
mass destruction. The recognition of this has been manifested by all as an 
essential of self preservation. If the violation of agreements not to use 
nuclear energy except for peaceful pursuits can be controlled by law 
through sanctions operating against individuals as well as against states, 
a road will have been opened for the establishment of international penal 
jurisdiction generally. 

The International Court of Justice is not the proper forum to imple- 
ment this control as its statute was not designed for penal jurisdiction. 
Sir Alexander Cadogan, in reply to a proposal to refer the British charge 
against Albania of having laid mines in Corfu Channel, is reported to have 
declared that the World Court was not a ‘“‘police court.’’® The truth is 
that no such international penal jurisdiction is lodged anywhere. It must 
be created. The imperative need for protection against the new forces of 
mass destruction, atomic and others, may eventually lead the way. 

ARTHUR K. KUHN 


THE UNITED NATIONS AND INTERNATIONAL LEGISLATION 


The phrase in the United Nations Charter which refers to ‘‘the progres- 
sive development of international law’’ suggests both an end and a pro- 
cedure. The end includes the conscious development and extension of in- 
ternational law to meet new conditions and to serve new community needs. 
Theoretically, the most efficient procedure for achieving these ends might 
be the enactment of new rules of international law by an international leg- 
islative body, acting by majority vote. The United Nations General As- 
sembly is empowered to act by majority vote, either by simple majority or 
by a special two-thirds majority on important questions; but the power to 
enact new rules of international law immediately binding on the Members 
of the United Nations was denied to the General Assembly by the drafters 
of the Charter. The powers of the General Assembly in this field are ap- 
parently limited to the initiation of studies and the making of reeommenda- 
tions, but the procedure followed with reference to the Convention on the 
Privileges and Immunities of the United Nations indicates that the Gen- 
eral Assembly is capable of playing an influential role in the development 
of international law. 

The Preparatory Commission of the United Nations transmitted to the 


6 The New York Times, February 22, 1947, p. 4. 
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yeneral Assembly in January, 1946, a Draft Convention on Privileges and 
Immunities with the recommendation that the General Assembly should 
make recommendations with reference to the application of Article 105 of 
the Charter or propose a convention for this purpose.’ A subcommittee of 
the Legal (Sixth) Committee of the General Assembly recommended on 
January 26, 1946, that the General Assembly should adopt and propose 
to the Members of the United Nations a general convention. 


The general convention on immunities and privileges of the United 
Nations (reported the sub-committee) is in a sense a convention be- 
tween the United Nations as an Organization on the one part and each 
of its Members individually on the other part. The adoption of a con- 
vention by the Assembly would therefore at one and the same time fix 
the text of the convention and also import the acceptance by the United 
Nations as a body on their side of that text. On the other hand, each 
of the Members individually would only accept and become bound by 
the convention when it had deposited its formal instrument of accession 
or ratification, a step which the Member would only take after it had ful- 
filled such requirements as its constitution prescribed.? 


After further elaboration and drafting by the Legal Sub-Committee, the 
General Assembly at its 3lst plenary meeting on February 13, 1946, 
adopted a resolution reading as follows: ‘‘The General Assembly approves 
the annexed convention on the privileges and immunities of the United Na- 
tions and proposes it for accession by each Member of the United Nations.”’ 


The statements that the General Assembly ‘‘approved’’ the Convention and 
‘*proposes it for accession’’ are repeated in the preamble of the Convention 
itself ; and Sections 31, 32, 34, and 35 read as follows: 


Section 31. This convention is submitted to every Member of the 
United Nations for accession. 

Section 32. Accession shall be effected by deposit of an instrument 
with the Secretary-General of the United Nations and the convention 
shall come into force as regards each Member on the date of deposit of 
each * instrument of accession. 

Section 34. It is understood that, when an instrument of accession 
is deposited on behalf of any Member, the Member will be in a position 
under its own law to give effect to the terms of this convention. 

Section 35. This convention shall continue in force as between the 
United Nations and every Member which has deposited an instrument 
of accession for so long as that Member remains a Member of the 
United Nations. 


1 See Report of the Preparatory Commission of the United Nations, PC/20, December, 
1945, pp. 60, 72 ff. 

2 United Nations document A/C. 6/17, 26 January 1946, par. 5. 

3 The French version reads: d la date du dépot par ce Membre de son instrument d’ad- 
hésion. 

4See United Nations document A/64, 1 July 1946, Resolutions Adopted by the Gen- 
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eral Assembly During the First Part of Its First Session... , pp. 25, 27. 
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The adoption and approval of this convention by the General Assembly 
constitutes a special case, since Article 105 of the Charter stipulates that 
the ‘‘General Assembly . . . may propose conventions to the Members of 
the United Nations for this purpose’’ and the particular convention runs 
between the United Nations on the one part and each of its Members which 
accede on the other part. However, Article 62 of the Charter provides that 
the Economie and Social Council ‘‘may prepare draft conventions for sub- 
mission to the General Assembly, with respect to matters falling within its 
competence’’ and that ‘‘it may eall . . . international conferences’’ on such 
matters, presumably with a view to drafting other treaties or agreements 
between states. Even aside from the specific authorizations of Articles 
105 and 62, there seems to be nothing in the Charter to prohibit the United 
Nations, its organs and committees, from initiating, drafting, approving, 
‘‘adopting,’’ and proposing for accession international instruments deal- 
ing with a wide variety of subjects. 

Admittedly, these procedures fall short of the enactment of binding rules 
of international law by an international legislature. Nevertheless, they 
provide a procedure of deliberate law-making such as is described by Judge 
Manley O. Hudson when he writes: ‘‘The term international legislation 
would seem to describe quite usefully both the process and the product of 
the conscious effort to make additions to, or changes in, the law of nations. 
... An instrument which changes or adds to the law applicable to the 
relations of the states which are parties to it, may take any of numerous 
forms.”’ 

International legislation which requires widespread acceptance in order 
effectually to achieve its purposes can best be formulated in a multipartite 
instrument by periodic or permanent conferences, or by the organs of the 
the United Nations. Although juridically it might be immaterial whether 
a plan for the international control of traffic in narcotics, for example, were 
formulated in a network of identical bilateral treaties rather than in a 


single multipartite convention, efficiency clearly points towards the latter 


procedure. The United Nations Charter appears to provide adequate pro- 
cedures for the progressive development of international legislation. 
HERBERT W. BriaGs 


THE TASK OF THE INTERNATIONAL LAWYER 


It is here suggested that the world is not moving toward an international 
legal order, and that the international lawyer, and all lawyers, have a re- 
sponsibility for educating the people as to the need of such an order, and 
for concentrated effort toward solution of the problems connected with its 
establishment. 


5M. O. Hudson, International Legislation, Vol. I, pp. xiii, xv. 
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In a speech made at the time of his retirement, Secretary Byrnes said, 
out of a relevant experience : 


The struggle for peace is the struggle for law and justice. It is a 
never-ending struggle. Law and justice can be developed and applied 
only through living institutions capable of life and growth. And the 
institutions must be backed by sufficient force to protect nations which 
abide by the law against nations which violate the law. . . 

And we must realize that unless the Great Powers are not only pre- 
pared to observe the law but are prepared to act in defense of the law, 
the United Nations Organization can not prevent war... . 

History informs us that individuals abandoned private wars and gave 
up their arms only as they were protected by the common law of their 
tribe and their nation. So I believe that in the long run international 
peace depends upon our ability to develop a common law of nations 
which all nations can accept and which no nation ean violate with 


impunity. ... 


It is significant that Mr. Byrnes, who had to deal with the political prob- 
lems which harass the world, should have made it his valedictory theme 
that a common law of nations must be developed and given adequate sup- 
port. It is to law and government that all human beings look for personal 
security and justice, and there is little doubt that the American people are 
in theoretical or vocal agreement with him. 

Yet the trend today is away from an international legal order. In spite 
of urgent vocal demands that there be established a system of law strong 
enough to protect peoples at least against the use of forece—which is a 
primary function of law—the trend of positive action is in the other di- 
rection. Statesmen follow the old patterns of conduct, and popular sup- 
port takes the form of mere words rather than of deeds. 

Various evidences indicate this trend. The makers of the United Na- 
tions—chief among whom was the United States—created a political rather 
than a legal system. It was only because of the insistence of China that 
the word ‘‘law’’ is to be found in the Charter at all; a clause was later 
added stating in words as weak as could be written the function of the 
General Assembly in developing international law. The Charter does not 
change the ancient practice by which a state can be bound by a new rule of 
law only with its own formal consent. In the provisions for the settlement 
of disputes no obligation was put upon any organ of the United Nations or 
upon any Member to submit legal disputes to legal settlement and the 
Security Council is not required to consult law in its handling of disputes. 
The International Court of Justice was not given by its Charter or Statute 
compulsory jurisdiction over any type of dispute and it was apparently 
intended that any Member could withdraw a dispute from consideration by 
the United Nations merely by asserting that it was a ‘‘domestic question.”’ 
The enforcement measures provided were not put behind law and can only 
be used against aggression, in which case they can be blocked by a veto. 
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None of the specialized agencies have the power to make, administer, or 
enforce law. The World Health Organization was the only one to which 
was given any power to issue regulations, and even this small grant was 
made subject to veto by any Member. 

The practice of the United Nations has also disregarded law, even the 
constitutional law of the organization itself, and has rather sought solu- 
tions through political adjustment. The Security Council in its first case 
overrode the Charter in its desire to condemn the Soviet Union, and when 
the Secretary-General protested this procedure, it overrode his protest as 
well. In none of the cases before the Security Council has international 
law been called upon for solution of the dispute and no case has yet been 
referred to the Court. The General Assembly disregarded the Charter 
provision concerning domestic questions in the case of Spain and South 
Africa and sought solutions based upon its current emotions. In both 
eases the rule overridden was a restrictive one which perhaps should never 
have been put into the Charter but it was part of the constitutional law 
of the United Nations. 

Finally, disregard for legal order is shown by the nationalistic conduct 
of various states of which the United States is here taken for illustration. 
It was the United States which put into the Charter the veto and the do- 
mestie questions clause, and our purpose in both cases was to enable us to 
escape submission to law. When we accepted the obligatory jurisdiction 
of the Court we did so only with reservations, one of which excepted do- 
mestic questions ‘‘as determined by the United States.’’ The trusteeship 
system of the Charter was weakened by our demand for ‘‘strategic areas’’ 
and subsequently by our insistence upon control for national purposes 
over certain Pacific islands. We are now seeking bases all over the world 
and building up a military system in the Western Hemisphere. In the 
discussion of the grave question of support for Greece the suggestion came 
late that this might be an international responsibility, and the trend of our 
discussions has been toward national rather than international action 
to halt Russia. If it be said that the United Nations is not strong enough 
for the task no one seems to think seriously of making it strong enough. 
Our actions seem to indicate that we intend to rely upon our national 
strength rather than upon the United Nations and to go our own way rather 
than that of the United Nations. The former path is that of power polli- 
tics which leads to war but there is no evidence to show that the American 
people are willing to organize themselves so as to be prepared for such a 
war. Thus we reach the completely frustrating conclusion that the Ameri- 
can people will support neither national action nor a system of international 
law and order. 

International law is at a critical stage today and its crisis is that of 
every human being. Like any other system of law, it must depend upon 
the support of those whom it serves and to the average individual inter- 


438 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


national law is still a faraway and mysterious institution which he does 
not relate to his personal situation. He is drawn toward international 
law because reason and experience assure him that law is the answer; he 
hesitates to support it partly because he is skeptical of international law 
and partly because he is unwilling to make the concessions of personal or 
national freedom of action necessary to establish the reign of law among 
nations. The eternal struggle of law is here represented, but now in a 
phase surpassing any former instance, for no conflict among individuals 
can equal the terrible cost of conflict among nations. Never in the history 
of law has there been such a need and such an opportunity. 

The problem must be resolved, in the long run, by the votes of individ- 
ual citizens, and a large and difficult task of educating the people to sup- 
port international law lies ahead. It would be expected that those who 
practice law as a profession would be leaders in the effort to extend law 
among nations but it is unfortunately true that the average domestic 
lawyer is among those who must be educated. No one has been more ready 
than he to ask whether ‘‘there is any such thing as international law’’ and 
to argue that it is not true law. Since lawyers are supposed to know about 
law their skepticism has influenced the masses of the people. The science 
of international law has developed largely outside of the ranks of the 
qualified practitioners of domestic law and it is a strange commentary upon 
the existing situation that rules for the practice of law forbid experts in 
international law, not qualified by the requirements for a domestic lawyer, 


to offer professional services, with the result that the practice of interna- 
tional law is limited to domestic lawyers who, with a few exceptions, have 
had no training in international law and are ineapable of offering expert 


advice in that field. 

There would seem to be two chief approaches to the education of the 
lawyer as to the need of international law. The law schools have long 
neglected this field and they should be encouraged to offer courses and to 
require some knowledge of international law from their students. An in- 
creasing number of law schools are now doing this and others should be 
urged to fall in line. This approach, however, does not reach the lawyer 
who is already practicing, and to await the results of such training would 
be to delay the educational process too long. It is therefore desirable 
that law associations of various kinds should call attention to the need for 
development of international law, and the efforts of the American Bar 
Association in this direction are to be heartily praised and encouraged. 

The responsibility for this leadership falls primarily upon the interna- 
tional lawyers and they should devote much time, individually and col- 
lectively, to the task of popular education. It is they who must furnish 
the explanations, the reasons, the arguments; and it is they who must show 
how a rule of international law could operate to solve a particular current 
problem. With no purpose of demeaning studies of state succession, rec- 
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ognition, or such topics, it is suggested that it is today more important 
for the international lawyer to go on the radio, to write popular articles, 
and in other ways to show to the people the vital importance in their lives 
of the development of international law, and to show that this law can not 
grow without their active support. It is important also that they study 
current problems and offer solutions in terms of international law for 
such international questions as aviation, trade, competition between pri- 
vate enterprise and totalitarian systems, and so on, and the organization 
and constitutional and administrative law needed for each. The effort of 
the international lawyer must be more positive, more utilitarian, more 
educational, than it has been in the past. 


CLYDE EAGLETON 


THE ITALO-AUSTRIAN AGREEMENT ON THE AUSTRIAN SOUTH TYROL 


Although Austria is not a Party to the Treaty of Peace with Italy of 
1947, Part I of that document contains in Section III special clauses con- 
cerning Austria’ and Annex IV? contains the text of the provisions 
agreed upon by the Austrian and It2’’ an Governments concerning the Aus- 
trian South Tyrol. This Agreement must be viewed in the light of Aus- 
tria’s long fight for the Southern Tyrol, which goes back to the Paris Peace 
Conference of 1919 and even to 1914/15. 

Two different problems are involved. The first problem is the terri- 
$ Italian irredentism had, long before the First World War, 
coveted those parts of the old Austria which were inhabited by an Italian- 
speaking population. That meant, in the case of Southern Tyrol, the 
province of Trento. In 1914/15 Italy, which had remained neutral at the 
outbreak of the war, carried on negotiations with Austria and, on the other 
hand, with Great Britain and France. Austria was unwilling to cede the 
Southern Tyrol but Great Britain and France promised to Italy in the 
secret London Treaty of April, 1915, among many other things, the cession of 
the Southern Tyrol up to the strategic frontier of the Brenner Pass as a 
prize for her entry into the war on the side of the Entente Powers. 

President Woodrow Wilson’s Fourteen Points, the agreed basis of the 
peace settlement, provided in Point 9: ‘‘A readjustment of the fontiers 


torial one. 


of Italy should be effected along clearly recognizable lines of nationality.’’ 


Such clearly recognizable lines of nationality had existed for a thousand 
years. They passed through the Salurner Klause; south of it was the 
Italian-inhabited province of Trento, north of it the Austrian, German- 
speaking, Southern Tyrol including Meran and Bozen. Italy should have 


1 Article 10. 

2 September 5, 1946. 

3See Josef L. Kunz, Die Revision der Pariser Friedensvertrage, Vienna, 1932, pp. 
16-18, 209-210. 
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obtained the province of Trento. True, vis-d-vis Great Britain and France 
she could invoke the secret London Treaty, but the United States was not 
bound by this treaty, and Wilson’s Point 9, in conformity with the basic 
principle of national self-determination, was clearly in favor of Austria’s 
retaining the German-speaking part of the Southern Tyrol. The Italian 
delegation at the Paris Peace Conference prepared for a difficult battle 
with Wilson to obtain the frontier of the Brenner Pass, and was agreeably 
surprised to get it without difficulty, merely because President Wilson did 
not know the facts: ‘‘ Already, the President had, unfortunately, promised 
the Brenner Pass boundary to Orlando, which gave to Italy some 150,000 
Tyrolese Germans—an action which he subsequently regarded as a great 
mistake and deeply regretted. It had been done before he had made a care- 
ful study of the subject... .’’4 

The Austrian delegation at the Peace Conference had fought desper- 
ately, but unsuccessfully, for the Austrian Southern Tyrol. The Austrian 
National Assembly resolved, on September 6, 1919,® that ‘‘ Austria expects 
that the League of Nations will as soon as possible make good the incom- 
prehensible injustice inflicted upon the Southern Tyrol.’’ 

This cession of the purely Austrian part of the Southern Tyrol, the 
German-speaking inhabitants of which had been Austrians for centuries, 
the land of Walther von der Vogelweide and of Andreas Hofer, a cession 
without a plebiscite, in open contradiction to Wilson’s Point 9, remained 
during the whole inter-war period the main obstacle to good-neighborly 
relations between Austria and Italy. This cession led to the Austrian 
demand for territorial revision, to a real popular movement, especially in 
the Northern Tyrol, to demonstrations and symbolical acts, and to a rich 
literature on the subject.’ 

The second problem was that of the protection of the Austrian minority. 
The Paris Peace Conference did not impose special treaties for the pro- 
tection of national minorities upon the Great Powers. Italy was, there- 
fore, not bound by such treaty and the League of Nations could not inter- 
fere. Democratic Italy had, however, not only given such promises 
unilaterally; these promises were also made internationally binding by 
their acceptance by the Peace Conference and by their insertion in Clemen- 


4Ray Stannard Baker, Woodrow Wilson and World Settlement, New York, 1922, 
Vol, 046. 

5 Tatigkeitsbericht der dsterreichischen Friedensdelegation, Vienna, 1919, Vol. II, pp. 
210-212; see also the Austrian note on the Austrian Southern Tyrol: the same, Vol. I, 
pp. 140-141, 159-160. 

6 Tatigkeitsbericht, Vol. II, p. 629. 

7F. Klein, Die Revision des St. Germainer Vertrages, Vienna, 1920; Grabmeyr, 
Sidtirol, 1919; H. Voltelini, A. Verdross, W. Winkler, Deutsch-Siidtirol, Vienna, 1925; 
A. Verdross, Die rechtliche Lage Deutsch-Siidtirols, 1926; P. Herre, Die Siidtiroler 
Frage, Munich, 1927; Mayreiter, Die Literatur iiber Siidtirol, Innsbruck, 1926. 
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ceau’s note to the Austrian Peace Delegation of September 2, 1919;° in 
addition the Austrian note of September 6, 1919,° emphasized that ‘‘the 
National Assembly expects that the promises given in the reply will be ful- 
filled by the Powers.”’ 

Democratic Italy kept these promises. But with Mussolini’s fascism 
came one of Europe’s worst examples of forcible denationalization.’® 
Mussolini’s thesis that Fascist Italy is not bound by declarations made by 
pre-fascist governments involved, of course, a violation of international law. 
This policy of Italianizing the German-speaking mountain peasants in the 
Alto Adige, as the Austrian Southern Tyrol was now ealled, naturally im- 
paired Italo-Austrian relations still further. In the great debate on the 
Southern Tyrol in the Austrian Parliament on February 23, 1928, even a 
man so little nationalistic as the Austrian Chancellor Dr. Seipel had, in 
cautious words, to recognize the difficulties arising out of the treatment of 
the Southern Tyrolese by Italy.11 Mussolini answered immediately by a 
speech in Rome, in which he coined the sarcastic phrase: Austria is what 
she is. 

True, Mussolini’s fear of an Anschluss made him, during the nineteen- 
thirties, the quasi-protector of Austria, and, in 1934, when Chancellor Doll- 
fuss was murdered in the National-Socialist revolt in Vienna, Mussolini 
was ready to march into Austria to prevent her annexation by Hitler. But 
nothing was changed with regard to the Austrian minority in the Southern 
Tyrol. 

When Austria was annexed in 1938 by a powerful Germany, Mussolini 
was unable to do anything against it. But Hitler, the fanatical nationalist, 


was capable of political expediency. In his Rome visit he solemnly prom- 


ised Italy the retention of the Brenner Pass frontier, abandoning a mis- 
treated German-speaking minority to its fate. By Hitler’s treaties with 
Italy of 1939 and 1941 the Austrians in the Southern Tyrol were free to opt 
for return to the Reich but if they did not so opt they were held to ‘‘de- 


8 Ainsi qu’il résulte des déclarations trés nettes faites par le Président du Conseil 
des Ministres d’Italie au Parlement de Rome, le Gouvernment Italien se propose 
d’adopter une politique largement libérale envers les nouveaux sujets de race allemande, 
pour ce qui concerne leur langue, leur culture et leurs interéts économiques: Tdatigkeits- 
bericht, Vol. II, p. 323. 

® Same, Vol. II, p. 330. 

10 See, apart from the literature quoted in note 7: S. M. Bouton and Ch. H. Herford, 
English and American Voices about the German South Tyrol, New York, 1925; Fingeller, 
Die Wahrheit iiber Siidtirol, 1918-1926; C. H. Herford, The Case of German South 
Tyrol against Italy, London, 1926; F. K. Hennersdorf, Siidtirol unter itelienischer 
Herrschaft, 1926; Reut-Nicolussi, Tyrol under the Axe of Fascism, London, 1930; see 
also for a brief report, Josef L. Kunz, ‘‘Italian Rule in German South Tyrol’’ in 
Foreign Affairs, Vol. V (1927), pp. 500-505. 

11 Fascist Italy pursued the same policy of Italianization toward her minority of 
400,000 Yugoslavs. 
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serve neither protection, nor the privilege of claiming collective rights as 
a German minority.’’ 

It is understandable that Austria hoped that the present peace settlement 
would correct Wilson’s error. Austria was, therefore, deeply disappointed, 
as the Paris Council of Foreign Ministers in 1946, which took from Italy 
such overwhelmingly Italian cities as Pola and Trieste, decided against 
the return to Austria of the purely Austrian, German-speaking, part of 
the Southern Tyrol. The disappointment and the resentment grew deeper 
when the Council rejected the case for ‘‘minor frontier rectifications,’’ 
presented by the Austrian Foreign Minister Dr. Karl Gruber, who had 
been invited to submit this case. 

Although the ‘‘Treaty for the reéstablishment of an independent and 
democratic Austria’’ is only in the making, the Peace Treaty with Italy 
of 1947 already lays down that Italy’s frontier will remain at the Brenner 
Pass.'? The only clause in favor of Austria is Part I, Section VIII, Art. 10, 
par. 1: ‘‘Italy shall enter into or confirm arrangements with Austria to 
guarantee free movement of passenger and freight traffic between the North 
and East Tyrol.’’ This clause will remove a longstanding Austrian com- 
plaint.*® 

It was under these circumstances that Italy and Austria, at the Paris 
Peace Conference of 1946, both on the margins of the Conference, both 
representing countries in a terrible plight, began direct and independent 
negotiations, carried on by the Italian Prime Minister Aleide de Gasperri 
and the Austrian Foreign Minister Dr. Karl Gruber. These two men un- 
doubtedly felt that the time had come to pave the way for good-neighborly 
relations between Italy and Austria. They must have felt that their two 
countries, although divided by historical events long antedating the First 
World War, were bound by common ties as countries of a great and ancient 
culture, as countries definitely belonging to Western Christian civilization. 

These negotiations led to an Agreement, the original English text of 
which was signed by the two Parties at Paris on September 5, 1946, and 
transmitted to the Paris Conference on the following day, and which now 
constitutes Annex IV of the Treaty of Peace with Italy. This brief Agree- 
ment is basically a treaty for the protection of the German-speaking minor- 
ity in the Southern Tyrol. From this point of view alone the Agreement 
is highly interesting. For current peace settlements have abandoned the 
idea of international treaties for the protection of national minorities.”* 


12 Part I, See. I, Art. I, lays down that ‘‘The frontiers of Italy shall, subject to the 
modifications set out in Articles 2 (France), 3, 11 (Yugoslavia), 4, 22 (Free Territory 
of Trieste), be those which existed on January 1, 1938.’’ 

18 The British Foreign Secretary Bevin had, on June 4, 1946, called the complication 
of Austrian rail transport caused by the amputation of South Tyrol ‘‘silly’’: The New 
York Times, June 26, 1946, p. 10. 

14 See this writer’s Editorial Comment ‘‘The Future of the International Law for 
the Protection of National Minorities’’ in this JouRNAL, Vol. 39 (1945), pp. 89-95. 
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The Potsdam Agreement and the attitude taken by the United States and 
the United Kingdom at the Paris Peace Conference of 1946, an attitude in 
favor of assimilation rather than of perpetuation of racial minorities, is 
certainly very different from the attitude taken by the Paris Peace Con- 
ference of 1919. The new idea of the international protection of ‘‘ human 
rights’’ is a different idea, which does not include specific minority rights, 
although the problem of the protection of minorities is bound to come up 
again within this new framework.'® 

The first paragraph of the Agreement deals with the protection of the 
German-speaking minority in the Austrian Southern Tyrol, no longer 
called Alto Adige, but ‘‘Bolzano Provinee.’’ The German-speaking in- 
habitants of this province and of the neighboring bilingual townships of 
the Trento Province are assured of complete equality with Italian-speaking 
inhabitants, within the framework of special provisions to safeguard the 
ethnical character and the cultural and economic development of the Ger- 
man-speaking element. In particular they are granted elementary and 
secondary teaching in the mother tongue, parity of the German and Italian 
languages in public offices and official documents and equality of rights 
in candidacy for public office, with a view to reaching a more appropriate 
proportion of employment between the two ethnical groups. In order to 
abolish Fascist measures, they are granted bilingual topographic naming 
and the right to reéstablish German family-names, which had been italian- 
ized in recent years. There should be mentioned here also point (a) of 
paragraph 3, by which the Italian Government pledges itself, in consulta- 
tion with the Austrian Government and within one year from the signing 
of the present Treaty, to revise in a spirit of equity and broadmindedness 
the question of the options for citizenship resulting from the 1939 Hitler- 
Mussolini agreements. 

The provisions of paragraph 1 are on the lines of the 1919 minorities 
treaties. The rights transcend ‘‘human rights’’; they are specific minority 
rights. They reject the philosophy of assimilation; they are based not only 
on the preservation of the Austrian Tyrolese in their racial, linguistic, and 
cultural character, but they also provide means for the cultural and eco- 
nomic development of the Tyrolese as a different ethnical group from the 
Italians. They are also on the lines of the 1919 minorities treaties in that 
they grant only individual, not collective, minority rights; they protect the 
individuals, belonging to a national minority, but do not recognize the 
minority as such as a legal entity. 

But paragraph 2 of the Agreement goes considerably farther than the 
1919 minority treaties. It grants to the Austrian Tyrolese regional auton- 
omy, the exercise of autonomous legislative and executive regional powers. 


15The United Nations Human Rights Commission has appointed a Subcommittee 
for the prevention of discrimination and protection of minorities. 
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Two ways of granting collective minority rights exist: cultural autonomy 
and territorial autonomy.?® Political or territorial autonomy, which is 
possible only in the case of a national minority, compactly settled in a 
certain area, was granted after the First World War to the Podkarpatska 
Rus, the Aaland Islands, and the Territory of Memel. It has a territorial 
basis, embraces all individuals, also those not belonging to the minority, 
living in this area and extends to all matters, not only to strictly cultural 
minority matters. It makes use, for the purpose of the protection of a 
national minority, of the device of decentralization by regional autonomy 
within a unitarian State.’ Cultural autonomy,!® on the other hand, is 
granted on a personal basis, to all individuals of the minority, wherever 
living in the state. It recognizes the national minority as such, but as a 
personal group, with autonomous competence restricted to cultural matters. 
A cultural autonomy can also be locally determined, as long as it is on a 
personal basis and restricted to all or certain cultural matters.’® 

The true nature of the regional autonomy of paragraph 2 of the Agree- 
ment will depend on the framework within which the said provisions of 
autonomy apply, a framework to be set up by Italy in consultation with 
local representative German-speaking elements. It looks like a new 
combination of cultural and territorial autonomy. It is territorial in so 
far as it seems not to be restricted to strictly cultural matters; but it is 
a locally determined cultural autonomy in so far as it does not apply to 
all, but only to the German-speaking, inhabitants of this area. 

Par. 3 of the Agreement, apart from the revision of 1939 options and a 
pledge for free traffic between northern and eastern Tyrol—in the latter 
respect Italy is internationally bound by Article 10, par. 1, of the Peace 
Treaty—, envisages the mutual recognition of the validity of certain degrees 
and University diplomas, and, in the economic field, facilitating of Austro- 
Italian border traffic. But the Agreement contains nothing about an 
Italo-Austrian Customs Union, a project sometimes discussed in England, 
though strongly resented by the Soviet Union and the States under her 
influence. 

The Italo-Austrian Agreement was praised as a principal achievement 
during, although outside of, the Paris Peace Conference of 1946, and was 


16 See Josef L. Kunz, Prolegomena zu einer allgemeinen Theorie des internationalen 
Rechtes nationaler Minderheiten in Zeitschrift fiir Offentliches Recht, Vol. XII (1932), 
pp. 221-272. 

17 La Tchécoslovaquie s’engage ad organiser le territoire des Ruthénes au sud des 
Carpathes sous la forme d’ume unité autonome a l’intérirur de l’etat tchécoslovaque, 
munie de la plus grande autonomie compatible avec l’unité de l’etat tchécoslovaque: 
Czechoslovak Minority Treaty, Art. 10. 

18 Granted by the Esthonian Law of February 5, 1923. 

19 Such as the ‘‘local autonomy concerning religious and school questions’’ granted to 
the ‘‘community of Szekler and Saxons in Translyvania’’ by Art. 11 of the Rumanian 
Minority Treaty. 
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hailed by the Western Powers as a ‘‘very constructive step.’’ But the 
equitable and beneficial purpose of the Agreement and its success will 
depend on legal problems, influenced by political considerations. The 
minority rights of par. 1 depend on Italian legislation ‘‘already enacted 
or awaiting enactment.’’ The regional autonomy of par. 2 depends equally 
on Italian legislation. The carrying out of par. 3 depends on Italian 
action and on the conclusion of further special Austro-Italian agreements. 
The Agreement is thus rather a program, awaiting implementation. 

But the legal status of the Agreement itself has to be considered in the 
first line. This Agreement is, no doubt, an international treaty which has 
been signed, but needs, it seems, ratification by Italy and Austria. The 
ratification by Austria will not prove to be easy politically. For, after all, 
the Agreement implicitly renounces Austria’s territorial claim, a question 
on which most Austrians and, particularly the North Tyrolese, feel very 
strongly. The Agreement did not encounter a good reception by the 
political parties of Austria and caused resentment in North Tyrol. It is, 
finally, to be noted that the Agreement is not put under the guarantee of 
the Allies, who, by Article 10, par. 2, simply ‘‘take note’’ of this Agreement. 

And yet it is earnestly to be hoped that real good-neighborly relations 
between Italy and Austria can be established. This will be to the benefit 
of the South Tyrolese and to the benefit of the two countries. It will 
promote not only the material but also the spiritual regeneration of Europe, 
of which Austria and Italy form so important a part. It will benefit the 
world and the United Nations. <A basie precondition for the success of 
the United Nations, more vital than discussions about its Charter, is the 
conclusion of sound and just post-war settlements, acceptable to all nations. 
A solid house must be built upon firm ground, not on shifting sand. 

Joser L. Kunz 


THE INTERNATIONAL COURT OF JUSTICE AND THE INTERPRETATION OF 
MULTILATERAL TREATIES 


One important function of the Permanent Ccurt of International Justice 
was to interpret multilateral treaties and presumably the International 
Court of Justice will be called upon to perform the same function. Con- 
struction of the third proviso in the American Declaration of August 14, 
1946, accepting compulsory jurisdiction under Article 36 of the Statute 
of the International Court of Justice, is, therefore, important. This 
proviso states: 


This Declaration shall not apply to . . . (ec) disputes arising under 
a multilateral treaty, unless (1) all parties to the treaty affected by 
the decision are also parties to the case before the Court, or (2) the 
United States of America specially agrees to jurisdiction. 


According to Manley O. Hudson, formerly member of the Permanent 
Court of International Justice: 
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It seems probable that the Court would be inclined to give to the 
words in the American Declaration the meaning that they have in 
Article 62; i.e., a party to the treaty would be ‘‘affected by the de- 
cision’’ when it ‘‘has an interest of a legal nature which may be affected 
by the decision.’’ Article 63, read with Article 62, seems to indicate 
that when a treaty or convention is being construed, every party to the 
treaty or convention is in the position of having such an interest. On 
this view, it seems necessary to conclude that, whether the phrase 
‘‘affected by the decision’’ applies to the parties to the treaty, or only 
to the treaty itself, the Court would lack jurisdiction under the Ameri- 
ean Declaration unless every party to the treaty is a party to the 
proceeding before the Court. 

Such an interpretation might deprive the Court of jurisdiction to in- 
terpret any multilateral treaty to which the United States was a party 
unless the United States gave specific consent in the particular case or 
unless all the parties to the treaty became parties to the case. Suppose 
State A, bound by the optional clause, initiates an action against State B, 
also bound by that clause, on an issue involving interpretation of a multi- 
lateral treaty to which the United States is also a party. The United 
States is notified under Article 63 of the Statute and has the right to 
intervene. Would it have the right, not only to intervene, but also to 
insist that the Court cannot exercise jurisdiction because the decision 
would affect its legal interest? Could it claim that State A, in initiating 
action against B, would in effect also be initiating action against the 
United States, and that the United States can, therefore, invoke the proviso 
to prevent the jurisdiction altogether? That would certainly be an ex- 
treme interpretation, and Judge Hudson suggests that the proviso could 
be invoked only if the United States were the original defendant or 
plaintiff in the case. He believes, however, that if the American reserva- 
tion were generally copied by other states, ‘‘the usefulness of the Court 
as the great interpreter of world law would be greatly curtailed.’’ 

Dr. Francis O. Wilcox, who served as assistant to the Senate Foreign Re- 
lations Committee during its consideration of the Declaration, thinks that 
such an interpretation of the proviso ‘‘undoubtedly goes beyond the intent 
of the Senate’’* and the present writer has suggested that the reservation 
was “‘designed to protect the interests of third states, parties to multi- 
lateral treaties involved in a case,’’ an interpretation which might make the 
reservation ‘‘unnecessary in view of the right of such states to intervene 
under Article 63 of the Statute.’’ * 

Interpretation of the proviso, which is certainly far from clear, would 
seem to require that its intention be ascertained.t Was the intention to 

1 American Bar Association Journal, Vol. 32, No. 12 (December, 1946), p. 832. 

2 This JOURNAL, Vol. 40 (1946), p. 715. 

8‘“Toward Rule of Law,’’ in Free World, October, 1946, p. 50. 

4‘*The method of interpretation consists in finding out the connection made by the 
parties to an agreement, between the terms of their contract and the object to which 


i 
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assure reciprocity of obligations in respect to the decision of the Court 
concerning a multilateral treaty: (1) among all parties to the dispute 
before the Court? (2) among all parties to the treaty? (3) among all 
parties to the treaty who have a legal interest in the dispute before the 
court? 

(1) The first intention seems to have been in the mind of Mr. John 
Foster Dulles, from whose memorandum of July 10, 1946, submitted to 
the Senate Foreign Relations Committee, the proviso arose. Mr. Dulles’ 
statement was as follows: 


Reciprocity.—Jurisdiction should be compulsory only when all of 
the other parties to the dispute have previously accepted the com- 
pulsory jurisdiction of the Court. 

Comment: The Court statute embodies the principle of reciprocity. 
It provides for compulsory jurisdiction only ‘‘in relation to any other 
state accepting the same obligation’’ (Article 36 (2)). Oftentimes, 
however, disputes, particularly under multilateral conventions, give 
rise to the same issue as against more than one other nation. Since 
the Court statute uses the singular ‘‘any other state,’’ it might be 
desirable to make clear that there is no compulsory obligation to sub- 
mit to the Court merely because one of several parties in such dispute 
is similarly bound, the others not having bound themselves to become 
parties before the Court and, consequently, not being subject to the 
Charter provision (Article 94) requiring members to comply with the 
decisions of the Court in cases to which they are a party.° 


The meaning of this statement is not clear. It is possible that Mr. 
Dulles was concerned with the derogation from the reciprocity contemplated 
by the optional clause if intervention by a third party not bound by that 
clause were permitted. In this connection Judge Hudson has written: 


If two states are before the Court by reason of declarations made 
under paragraph 2 of Article 36 of the Statute, it would seem a 
derogation from the conditions of reciprocity in their declarations 
to allow intervention by a third State which has made no similar dec- 


it is to be applied.’’ C. C. Hyde, International Law, 1945 (2nd ed.), p. 1468. Hyde, 
following Anzilloti, insists that evidence of intent should control the meaning even 
when the instrument appears to be clear. Courts have frequently held that evidence 
of intent, external to the text itself, can be used only to discover the meaning or sense 
of the words or phrases used, that is, the fixed association between the symbol and 
some external object, not to discover directly the will or intention of the parties. With 
this limitation, courts have tended continually to allow a wider latitude in the use of 
extrinsic evidence. Wigmore, The Law of Evidence, Vol. 4, secs. 2458 and ff.; Hudson, 
The Permanent Court of International Justice, 1920-1942, p. 643 ff. (commenting on 
the frequent absence of intention in the formulas of international instruments); and 
Wright, ‘‘The Interpretation of Multilateral Treaties,’’ in this JOURNAL, Vol. 23 
(1929), p. 97. 

5Compulsory Jurisdiction, International Court of Justice, Hearings before a Sub- 
committee of the Committee on Foreign Relations, U. S. Senate, 79th Cong., 2nd Sess., 
July 11, 12, and 15, 1946, p. 44. 
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laration; the situation is not essentially different, however, when two 
States are before the Court under a special agreement and it allows 
intervention by a third State which is not a party to the agreement.® 


But coneern for this situation, which is inherent in the generally recog- 
nized right of interested third states to intervene,’ is difficult to construe 
from Mr. Dulles’ words. Rather he seems concerned lest a third state, 
not bound by the optional clause, might present arguments in a case and 
yet not be bound by the decision. This is impossible under the Statute 
if the third state is a ‘‘party’’ before the Court. 

States may be parties to a dispute before the Court because of the 
optional clause (Article 36 (2)), or because they have accepted the juris- 
diction for the particular case or are bound by a special treaty conferring 
jurisdiction (Article 36 (1)). It is clear from Article 59 of the Statute 
that all parties to a dispute before the Court, whatever may have been the 
basis of the Court’s jurisdiction over them, are bound and are alone bound 
by the decision. Thus the Statute itself provides that there is complete 
reciprocity of obligations in respect to the decision, among all the parties 
to the dispute before the Court. Article 94 of the United Nations Charter 
merely affirms this rule with reference to members of the United Nations 
and authorizes the Security Council to apply sanctions. The question 
whether an intervenor under Articles 62 or 63 of the Statute is a ‘‘party’”’ 
remains, however, and this may have been the question on which Mr. 
Dulles wanted clarification. A question may also arise if a third state 
which ought to be bound by the decision fails to intervene. 

(2) Mr. Wilcox specifically states that it was not the intention of the 
Senate to assure complete reciprocity of obligations concerning the Court’s 
interpretation of a multilateral treaty among all parties to that treaty.’ 
Such an intention would seem to involve a confusion of the influence of a 
decision as res adjudicata among the parties and its influence as a precedent 
in future cases involving others. Article 59 of the Statute insists only 
upon the former influence and denies any absolute application of the rule 
stare decisis. It would certainly be extraordinary if the idea of complete 
reciprocity of obligations flowing from a judicial decision concerning a 
statute were held to apply to all persons bound by that statute. Such 
an idea would require, for example, that no American court could interpret 
an act of Congress unless all the persons bound by that act, perhaps 
140,000,000, were also parties to the dispute before the court. There has 
been no difficulty in either municipal or international law in recognizing 
that only parties to the dispute before the court are legally bound by the 
decision, although many other persons may be affected by the fact that the 
decision will probably have an influence upon future interpretations of 


6 Hudson, p. 420. 
7 Several treaties recognizing this right are noted in Hudson, p. 420, note 81. 
8 Above, note 2. 
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their rights under the law. It does not seem likely that the proviso had 
the purpose of requiring all parties to any treaty to become parties to 


every dispute about it. 

(3) The writer believes that the proviso was intended to assure that 
states with a legal interest which will be directly affected by a decision 
concerning a multilateral treaty become, in every sense, parties to the dis- 
pute before the Court. It was, therefore, intended to clarify Articles 62 
and 63 of the Statute of the Court by requiring (1) that a request under 
Article 62 shall not be decided arbitrarily, but by a judicial determina- 
tion of the claim presented by the requesting state that it has ‘‘an interest 
of a legal nature which may be affected by the decision in the case’’; (2) 
that if such an interest is found or if a state intervenes under Article 63, 
the intervenor shall have the status of a party to the dispute under Article 
59 and other articles of the Statute, and, if a member of the United Nations, 
under Article 94 of the Charter; (3) that a state which has a legal interest 
of such nature that it ought to be bound by the decision may be required 
to become a party; and (4) that if the Court does not apply these rules in 
a case brought against the United States by virtue of its declaration under 
the optional clause, the United States may deny the jurisdiction. With 
this construction the reservation would be clarified if it were expanded to 
read as follows: 


This declaration shall not apply to . . . (ce) disputes arising under 
a multilateral treaty, unless (1) all parties to the treaty, (with an 
interest of a legal nature which will be) affected by the decision, are 
also (permitted, or in exceptional circumstances required by the Court 
to intervene and thereby to become) parties to the ease before the 
Court, or (2) the United States of America specially agrees to the 
jurisdiction. 

It is probable that the first two propositions would be applied by the 
Court in any case, but Article 62 and perhaps even Article 63 of the 
Statute could be construed as giving the Court freedom to reject a request 
for intervention on political grounds® and, furthermore, it is not clear 
whether an intervenor is a party to the dispute before the Court in every 
sense of the term. Article 59 of the Statute says only that ‘‘parties’’ are 
bound by the decision. Article 62 throws no light upon the effect of inter- 
vention other than what may be drawn from the meaning of the word 


®The almost identical text of Article 62 of the Statute of the Permanent Court 
of International Justice was designed to exclude ‘‘political intervention’? but it has 
been suggested that intervention might be denied even if a legal interest is shown. 
Hudson, pp. 209, 420. With reference to Article 63, identical in the Statutes of the 
two courts, Hudson writes (p. 422): ‘‘The action by the Registrar (in notifying states 
under this article) does not necessarily commit the Court, either to allowing or to 
excluding the intervention.’’ In practice there has been some flexibility in permitting 
intervention under this article. 
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‘‘intervene’’ itself..° Article 63 says that an intervenor under this 
Article is bound only by ‘‘the construction (of the treaty) given by the 
judgment,’’ not by other aspects of the decision." 

In the writer’s opinion the interpretation here suggested is supported 
by the following considerations. 

(1) With a proper grammatical construction of the proviso, the phrase 
‘‘affected by the decision’’ modifies the subject of the clause ‘‘parties,’’ 
and not the word ‘‘treaty.’’ 

(2) The intention of the state which makes it should be the standard for 
interpreting a unilateral instrument such as this.’? It is clear that the 
proviso, though a declaration of the United States, emerged from the 
Senate. Consequently, evidence of the Senate’s intention should be sought 
and may be provided by extraneous materials such as the statement made 
by Mr. Wilcox and the proposal made by Mr. Dulles from which the 
proviso developed. This evidence, it is believed, suggests the intention of 
assuring reciprocity of obligation among parties to a multilateral treaty 
with an interest in the dispute greater than that arising from their par- 
ticipation in the treaty. Thus Mr. Wilcox refers to a possible case in- 
volving interpretation by the Court of a treaty of mutual guarantee. 


States A, B, C, D, and E are parties to the treaty. State A obtains 
judgment from the court that B has violated the treaty. This decision 
might obligate States C, D, and E to join with State A in application 
of sanctions against B, even though States C, D, and E were not 
actually involved in the original dispute. Clearly the legal rights and 
duties of States C, D, and E are so materially affected that they might 
well become parties to the case before the Court.*® 


Clearly such a situation would not be adequately dealt with by assuring 
that these three states should have the privilege of becoming parties by 
intervention. State A has an interest that they shall be bound by the de- 


cision. 


10 A study of the drafting of this text in the Statute of the Permanent Court of 
International Justice does not clarify the intention in this regard, but Hudson writes 
(pp. 209, 421): ‘If the request is granted, the intervenor (under Article 62) becomes 
a party to the pending case on a footing with the other parties.’’ 

11 An intervenor under Article 63 ‘‘ becomes a party ... in so far as the proceeding 
relates to the construction of the convention, and the construction given by the judg- 
ment will be binding upon it; but apparently it does not become a party generally 
for all purposes.’’ Hudson, p. 422. 

12 While the proper evidence for the interpretation of general treaties, like statutes, 
may be general or legal usage, and the proper evidence for the interpretation of bilateral 
treaties, like ordinary contracts, may be mutual usage understood at the time by the 
parties, any evidence of individual intention may be useful for the interpretation of 
unilateral instruments like declarations or wills. Wigmore, Sec. 2458; Francis 
Wharton, Commetaries on Law, 1884, Sec. 612; Wright, this JouRNAL, Vol. 23 (1929), 
pp. 96-97; Harvard Research in International Law, Treaties, in this JouRNAL, Vol. 29 
(1935), Supplement, p. 957; Hudson, pp. 643 and ff. 

18 This JOURNAL, Vol. 40 (1946), p. 715. 
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(3) The broad construction suggested by Judge Hudson would nullify 
such a considerable part of the jurisdiction conferred by the declaration 
that it is not reasonable to assume that the construction was intended. 

(4)The Court can usually assume that a state which fails to intervene 
under Articles 62 or 63 has no legal interest which may be affected by the 
decision of the case. It is certainly outside the usual province of a court 
to hunt for persons who have legal interests which they have failed to assert. 
But a party before it may, as in the case of a guarantee, have a legal in- 
terest that other parties to a multipartite treaty be bound by the decision. 

(5) The right of intervention under Article 63 should not be assumed 
to mean that all parties to a multilateral treaty have an interest of a legal 
nature in every case in which the construction of the treaty is involved. 
The fact that intervention because of a legal interest in the case and inter- 
vention because of participation in a multilateral treaty are dealt with in 
separate articles and in a different manner creates a presumption against 
that construction. In municipal law it has never been held that every 
person who might be bound by a statute has a legal interest in every case 
which may involve a construction of that statute and there seems to be no 
authoritative pronouncement that every party to a multilateral treaty 
necessarily has a legal interest in every case involving its construction. 

The conceptions (1) of being a party to a ease, (2) of having a legal in- 
terest affected by the decision, and (8) of being a party to a convention 
construed by a decision are distinct. The proviso under discussion does 
involve all of these conceptions but it should not be assumed that it identi- 
fies the second with the first (which would make the proviso in large meas- 
ure meaningless) or that it identifies the second with the third (which 
would make it in considerable measure destructive of the declaration). It 
should be construed as requiring the Court to treat claims of legal interest 
judicially and to require that a party to a multilateral treaty involved if 
found to have a legal interest becomes a party to the case in the sense of 
Article 59 and other articles of the Statute. 

The second paragraph in the proviso ‘‘or the United States of America 


14 Hudson writes (p. 420) that the ‘‘interest of a legal nature’’ referred to in 
Article 62 ‘‘would seem to require a special interest, in addition to a State’s general 
interest in the development of international law’’ but suggests (p. 422) that ‘‘ Perhaps 
Article 63 may be considered as a special application of the general principle laid down 
in Article 62, and the fact that a State is a party to a convention to be construed 
may be regarded as establishing that State’s legal interest so that a judgment by the 
Court will not ordinarily be required.’’ See also note 1, above. There was a tendency to 
recognize that a state had a legal interest in the observance of Mandates because of its 
membership in the League of Nations even if no special interest of its own or of one of 
its nationals was involved in a particular instance but this may have arisen because of the 
assumption that all Members of the League had an interest in the protection of the 
inhabitants of these territories. Parties to the Treaty of Versailles not Members of the 
League had no such interest. Q. Wright, Mandates under the League of Nations, 
pp. 158, 473-6, 493-5. 
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specially agrees to jurisdiction’’ seems to mean that the United States ean 
deny the jurisdiction of the Court in a case brought against it, if the Court 
has demonstrably failed to act in the manner suggested, that is, if the Court 
has arbitrarily refused to permit the intervention of a party to a multi- 
lateral treaty involved in the case or has refused to treat an intervenor as 
a party entitled to the rights and bound by the obligations of a party, or has 
failed to require a state which ought to be bound by the decision to become 
a party before it. This does not give the United States a right of unilateral 
veto as does the Proviso in the American Declaration dealing with domestic 
jurisdiction. It might, however, raise an unfortunate controversy between 
the United States and the Court as to whether the Court has properly in- 
terpreted the reservation. It suggests inadequate confidence in the jude- 
ment of the Court. 

The veto on matters which the United States considers within its domestic 
jurisdiction is absolute, although the United States would be violating a 
moral obligation if it exercised this veto without adequate grounds for as- 
serting that the matter in dispute was really essentially within its domestic 
jurisdiction. Under the proviso dealing with multilateral treaties, how- 
ever, the United States can not deny the Courts jurisdiction unless it is 
clear that the Court has failed to live up to the requirements of the proviso. 
The Court itself has final decision on the meaning of the proviso under 
Article 36 (6) of the Statute: ‘‘In the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled by the decision of the 
Court.’’ Thus, the United States could not exercise a veto under this 
proviso unless the Court refused to decide the issue, or possibly if it 
reached a conclusion so obviously unjustified by the terms of the proviso 
that it would come within the category of cases in which, under interna- 
tional law a state may reject an arbitral award or judicial decision.'® 

It would, therefore, appear that if the Court gives the consideration to 
intervenors probably intended by Articles 62 and 63 of the Statute, treats 
them in every respect as ‘‘parties,’’ and gives heed to direct interests of 
the parties that other participants in multipartite treaties involved be 
bound by the decision, it will be carrying out the requirements of the Ameri- 
can proviso. 


Quincy WRIGHT 


15 Do neutral states if parties to the Hague Convention regulating the conduct of 
war necessarily have a legal interest in any dispute concerning those conventions between 
belligerents who are parties? Before becoming a member of the League, did Germany, 
a party to the Treaty of Versailles which included the League of Nations Covenant, 
have a legal interest in every dispute between two members of the League concerning 
the interpretation of the Covenant? Practice suggests a negative answer to these 
questions. On types of multipartite treaties see Hudson, International Legislation, 1931, 
Vol. 1, p. xvi, and Wright, Legal Problems in the Far Eastern Conflict, 1941, pp. 89 
and ff. 

16 Moore, Digest of International Law, Vol. 7, pp. 59 and ff.; Hackworth, Digest 
of International Law, Vol. 6, pp. 125 and ff. But see Articles 60 and 61 of the 
Statute. 
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MEETING OF AMERICAN COUNCIL OF LEARNED SOCIETIES 


The thirtieth meeting of the American Council of Learned Societies was 
held at Rye, New York, on January 30 and 31, 1947. In connection with 
this meeting the twenty-third Conference of the Secretaries of the Societies 
constituting the Council was held on January 29 and 30, at the same place. 
The Society was represented at the Council meeting by Mr. Amos J. Peaslee 
and the undersigned, as alternate for Professor G. G. Wilson, and at the 
Conference of Secretaries by its Secretary. 

In addition to routine business the Conference of Secretaries gave a good 
deal of attention to proposed reorganization of the Council and urged 
that in this connection copies of the existing Constitution and Bylaws, to- 
gether with the draft of the new Code of Laws and a clear statement of the 
differences between them and the purposes of the proposed change be placed 
in the hands of the Secretaries for the information of the Constituent 
Societies. Reference is made to these documents below. The work of the 
Committee on Personnel of the Conference Board of the four Research 
Councils (ACLS, SSRC, NRC, ACE) was reported by Mr. L. H. Hattery, 
and the Secretaries recommended, in view of the serious dearth of new 
recruits in various fields of the humanities and social sciences, that the 
problem of secondary education as a proper basis for college and graduate 
study be studied by the Council. 

The activities of the Societies in relation to the formation of public 
opinion in their special fields were described by the Secretaries and dis- 
cussed at length. The recent activities of the American Society of Inter- 
national Law in this connection were particularly interesting. It was ree- 
ognized that the Societies must preserve their non-partisan and scientific 
character while discharging their responsibility for the proper education 
and direction of public opinion. The Secretary of the Conference was 
instructed to conduct an inquiry on this matter in codperation with the 
Secretaries of the Societies and draft a report on the basis of their replies. 
Recent developments in the field of international cultural relations were 
discussed and the executive officers of the ACLS were requested to furnish 
ail Secretaries with a copy of the results of the Paris Conference of 
UNESCO. It was felt that the American Societies should examine their 
relations with UNESCO and the ways in which they could contribute more 
effectively to the development of international contacts. 

The principal problem for discussion by the Council was inevitably the 
proposed new Code of Laws which had been rejected at a meeting in Boston 
in September, 1946, by the narrow margin of one vote. The new code was 
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recommended by the Executive Committee as a step calculated to increase 
the effectiveness of the Council and to increase its capacity to meet the 
challenge of the post-war world. For its adoption it required a two-thirds 
vote of the Council and subsequent ratification by the majority of the So- 
cieties. After extended discussion the Council accepted the new Code 
by a vote of forty to two and referred it to the Societies for ratification. 
In this connection the recommendations of the Conference of Secretaries 
have been acted upon and the documents in question have already been 
received by the Secretary and distributed to the members of the Executive 
Council. It is expected that the Executive Council will consider the mat- 
ter at its meeting on April 24 and that the question will come before the 
Society as a whole at its meeting on April 26. 

Subsequently the Council discussed various aspects of its program, in- 
eluding linguistic research, international intellectual relations, history of 
science, services to the United States Government, especially the Depart- 
ment of State, and other matters. The program of the Council relating to 
fellowships and subsidies for publications was discussed at some length, 
and the Council adjourned to await results of the Societies’ action on the 
new Code of Laws. 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAW 


The second session of the Inter-American Academy of Comparative and 
International Law was held at Habana, Cuba, February 8-28, 1947. An 
average of about forty-five students was in attendance, about half of them 
Cubans and the other half from the United States, Ecuador, Guatemala, 
Honduras, Mexico, Panama and Venezuela. Diplomas for attendance at all 
the courses were delivered to thirty students and certificates of assiduity 
for attendance at special courses to fifteen students. Three regular courses 
of an hour’s duration each were given on the week days for three weeks. 
They dealt with the subjects of ‘‘Trusts in American Comparative Law,”’ 
by Dr. Ricardo J. Alfaro, of Panama; ‘‘Sources of International Law,’’ by 
the undersigned; ‘‘ Banking Law,’’ by Ledo. German Fernandez del Cas- 
tillo, of Mexico; ‘‘ Principles of the Common Law,’’ by Mr. Phanor J. Eder, 
of New York; ‘‘Principles of Latin-American Civil Law,’’ by Dr. Luis 
Machado, of Cuba; ‘‘ Formation of American Nationalities,’’ by Dr. Victor 
A. Belatinde, of Peru; and ‘‘ Evolution of the Idea and Policy of Continental 
Solidarity and Defense,’’ by Dr. Alberto Ulloa, of Peru. The lectures by 
Dr. Machado and the undersigned were given in English, the others in 
Spanish. In addition to the regular courses six-round table conferences 
were held in the afternoons on special topics of public and private law. 
The lecturers and specially invited guests, as well as the students, partici- 
pated in the round tables. 
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It will no doubt interest the readers of the JouRNAL to learn of the ‘‘con- 
clusions’’ of the Academy following the round-table discussions on the sub- 
jects of public international law. The first of these dealt with ‘‘Diplo- 
matic Protection of Citizens Abroad.’’ Our fellow Editor, Dr. Edwin 
Borchard, of Yale University, was scheduled to open this round table but 
unfortunately was unable to attend. He sent his paper, however, and it 
was read and thoroughly discussed. The conclusion reached was as follows: 


I. The Inter-American Academy of Comparative and International 
Law expresses its juridical opinion that the diplomatic protection of 
citizens abroad should be incorporated in a general international sys- 
tem for the defense of the rights of man. 


II. Diplomatic protection should be subject to the following limi- 
tations: 


(a) Diplomatic protection can not be initiated unless the alien 
has exhausted his legal remedies. His government shall not adopt 
any measures of coercion nor resort to force. 

(b) In ease of international delay in the administration of justice 
or of a judgment contrary to the bill of rights recognized in the con- 
stitutions of a majority of countries or in public international in- 
struments, the protecting government may open direct negotiations 
or appeal to other pacific means authorized by international law, for 
the settlement of the dispute. If such means fail, then the dispute 
may be submitted to arbitration or to a competent international 
court. 


The second subject in this series of round tables was ‘‘International De- 
fense of the Rights of Man.’’ The opening report was presented by Dr. 
Ricardo J. Alfaro, Minister of Foreign Affairs of Panama. It likewise 
gave rise to animated debate, and the final conclusion reached was as fol- 
lows: 


I. It is indispensable to define the essential rights and liberties of 
man in an international declaration. 

II. It is indispensable to include in the declaration to be adopted 
the three categories of universal rights: political, social, and economic. 

III. It is indispensable to set up mechanisms for the promotion and 
protection of human rights everywhere. 


The final subject of round-table discussion on public law was entitled 
“The Defense of the Constitution.’’ It was presented by Dr. Rail de 
Cardenas, Vice-President of the Republic of Cuba and an outstanding 
authority on the subject of constitutional law. Dr. Cardenas dealt with the 
part played by the judiciary in upholding constitutional rights and paid 
high tribute to the contribution of the United States in the introduction 
and spread of this vitally important principle of political science. The 
following conclusions were reached on this subject: 
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1. The system of annulling, through the courts of justice, disposi 
tions of a general character and acts of authority that are incompatible 
with the Constitution, is to be maintained. 

2. Arguments of publie convenience adduced in accordance with the 
Constitution to limit rights recognized therein, may be impugned on 
the ground of unconstitutionality. 

3. Actions claiming that a given legal provision is unconstituional, 
may be public or private. 

4. A declaration of unconstitutionality annuls the provision or act 
that is impugned. 

5. The courts of justice should be invested, through some short and 
simple procedure, with power to render null and void any measure 
that is unlawfully opposed to a right enjoyed by individuals. 


The entire proceedings of the meeting, including the texts of the lecture 
courses, the papers presented at the round tables, as well as the discussions 


and conclusions, will be published as soon as the editing of the Proceedings 
ean be completed. 

The meeting was solemnly opened in the Hall of the House of Representa 
tives at the Capitol building by the Vice-President of the Republic, who 
substituted at the last minute for the President. Also in attendanee were 
the Prime Minister of Cuba, the Secretary of State, other Cabinet officers, 
and the Mayor of Habana. In addition to the undersigned, Mr. Carl Rix, 
President of the American Bar Association, made a brief address. The 
round-table discussions were held in a large committee room in the Capitol 
building. The courses of instruction were held in the Academy of Sciences. 

Plans are being made to hold the third session of the Academy at Habana 
in February, 1948. In general, students are required to have the equiva- 
lent of a bachelor’s degree in law, political science, government or Latin- 
American relations to qualify for admission to the Academy. Persons in- 
terested in attending the next session should communicate with Dr. Enrique 
Dolz, Secretary-General, Lamparilla 114, Habana, Cuba. 

GEORGE A. FINCH 


Editor-in-Chief 


NEW QUARTERLY ON INTERNATIONAL ORGANIZATION 

Readers of this JouRNAL will be interested in the appearance of a new 
quarterly published by the World Peace Foundation entitled International 
Orgamzation. Such an event testifies to the great growth of interest in the 
subject, as discussed in these pages already... Mr. Raymond Dennett is the 
managing editor of the new publication and there is a very capable Board 
of Editors, most of whose members are members of the American Society of 
International Law. The new publication is intended to carry analytical and 
interpretative articles, factual summaries, documents, and bibliography con- 


1 This JOURNAL, Vol. 39 (1945), p. 803. 
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eerning the field with which it deals. Articles in the first number deal with 
the transition from the League of Nations to the United Nations, the peace 
treaties of 1946, and the genesis of the veto power in the Seeurity Couneil, 
To Judge by the first number, issued in February, the faetual summaries 
are intended to oeeupy the great bulk of space in the review; indeed the 
reader may wonder whether quite as heavy a load of such matter is useful 
in the long run, inasmuch as the current faetual summary becomes of 
relatively little importance in a short time. The old question of the value 
of bibliography without eritical comment on the works cited arises also 
The appearance of the new quarterly should serve to relieve this Journal 
of some of the pressure felt recently for space for questions somewhat re 


moved from the central legal interest of most of its readers; very informal 


working arrangements have already been developed with the new quarterly 


in this connection 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Preriop NovEMBER 16, 1946—FEesruary 15, 1947 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: C. I. H. D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; C. S. Monitor, Christian Science Monitor; Cmd., 
Great Britain Parliamentary Papers by Command; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin; G. B. M. S., Great Britain Miscellaneous Series; 
G. B. T. S., Great Britain Treaty Series; N. Y. T., New York Times; P. A. U., Pan 
American Union Bulletin; S. C. O. #., United Nations Security Council Official Records; 
T. I. A. S., U. 8S. Treaties and other International Acts Series; U. N. W. B., United 
Nations Weekly Bulletin. 


July, 1946 

4-January 2, 1947 PuHiLipPpINE REPUBLIC—UNITED States. The agreement concerning 
trade and related matters, signed at Manila, July 4, was proclaimed on Dee. 17 
by President Truman. D. 8S. B., Dee. 29, 1946, pp. 1190. The supplementary 
protocol of Oct. 22, 1946 was proclaimed by President Truman on Jan. 1, 1947. 
The Agreement entered into force Jan. 2, 1947. D.S. B., Jan. 19, 1947, p. 129. 


November, 1946 

16 PHILIPPINE REPUBLIC—UNITED Srares. Signed air transport agreement at Ma- 
nila. D.S.B., Dec. 1, 1946, p. 1021; N. Y. T., Nov. 19, 1946, p. 15. Text, with 
annex: U. S. Aviation Reports, 1946, pp. 570-574. 


16 PHILIPPINE REPUBLIC—UNITED STATES. Signed Treaty of Conciliation at Manila 
on Nov. 16. D.S8S. B., Feb. 9, 1947, p. 254. Text: Cong. Rec. (daily), Jan. 31, 
1947, p. 768. 


16/December 13 REPARATIONS (Japanese). U.S. reparations representative, Edwin W. 
Pauley, submitted recommendations in a report to President Truman. Sum- 
mary: N. Y. T., Nov. 17, 1946, pp. 1, 50; D. S. B., Nov. 24, 1946, pp. 957-959. 
Additional details: N. Y. 7., Nov. 29, 1946, p. 16. Excerpt from Mr. Pauley’s 
report on Manchuria: D. S. B., Dec. 22, 1946, pp. 1154-1155. 


FrANCE—SIAM. Signed in Washington an agreement and protocol annulling the 
Tokyo treaty of May 9, 1941, between Siam and France, and laying groundwork 
for the settlement of all questions at issue between them. WN. Y. T., Nov. 19, 
1946, p. 18; London Times, Nov. 19, 1946, p. 3. Texts: U. N. Doc. 8/199, pp. 
3-8; S.C. O. R., 1st yr., 2d ser., Supplement No. 9, pp. 163_167. 


18 CuILE—Yucostavia. Signed treaty at Santiago, establishing diplomatic and 
commercial relations. New Times (Moscow), Dee. 1, 1946, p. 31. 


18/December 5 Canapa—UNItTEp States. Exchanged notes interpreting the 1817 pact 
(Rush-Bagot) in regard to navies on the Great Lakes. NW. Y. T., Dee. 14, 1946, 
p. 6. Text: D. S. B., Dee. 22, 1946, pp. 1152-1153; Canada Treaty Ser., 1946, 
No. 40. 
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19 Narcotic Druas. U. N. General Assembly adopted resolution transferring to 
the U. N. control over the drug traffic, formerly exercised by the League of 
Nations. N.Y. T., Nov. 20, 1946, p. 15. Text of resolution: U. N. Doc. A/64/ 
Add. 1, p. 81. 


19-December 10 U. N. E. 8. C. O. General conference opened at Paris on Nov. 19. 
N.Y. T., Nov. 20, 1946, p. 5; London Times, Nov. 20, 1946, p. 3. U.S. dele- 
gates: D. S. B., Oct. 27, 1946, p. 779. Advisers: D. S. B., Nov. 17, 1946, pp. 
894-895. Elected Leon Blum president. N.Y. 7., Nov. 21, 1946, p. 3; London 
Times, Nov. 21, 1946, p. 3. Adopted resolution Nov. 21 in the general com- 
mittee that the ‘‘Spanish Republic’’ be represented by ‘‘an honorary guest.’’ 
N.Y. T., Nov. 22, 1946, p. 18. Julian Huxley was elected Director-General for 
a 2-year term. N.Y. T., Dec. 7, 1946, p. 8. He was officially installed Dee. 7. 
N.Y. T., Dee. 8, 1946, p. 18. Approved Dec. 9 a full program for 1947 in which 
mass education and communications were emphasized. N. Y. T., Dec. 10, 1946, 
p. 4. Text of Report of Program Commission: Doc. UMESCO/C/23/46 (Rev.). 
Approved Dec. 10 a budget of nearly $7,000,000. Text: Doc. UNESCO/C/Adm. 
& Jur./S.C.Ad & Fin./26. The 1947 meeting will be held in Mexico City, 
N. Y. T., Dec. 11, 1946, p. 18; London Times, Dec. 11, 1946, p. 3. Radio ad- 
dress by Mr. Benton, chairman of the U. 8. delegation, on Dec. 23 summarized 
the work of the conference. Text: D. S. B., Jan. 5, 1947, pp. 20-22. Pre- 
liminary report: D. S. B., Jan. 12, 1947, pp. 53-56. Report on the meeting 
by Congressman Chester E. Merrow: Cong. Rec. (daily) Mar. 6, 1947, pp. 
1815-1820. 


19—December 12 UnitTep Nations. Economie and Social Council. United States, 
Venezuela, New Zealand and Lebanon were elected members by the General As- 
sembly on Nov. 19. N.Y. T., Nov. 20, 1946, p. 6. White Russia was elected a 
member on Dec. 7 while Belgium withdrew its membership on Dec. 12, followed 
by the election of Turkey and the Netherlands. WN. Y. T., Dec. 8, 1946, p. 16; 
Dec. 13, p. 11. 


19-December 16 Unirep Nations. General Assembly. Voted to send back to the Se- 
curity Council for reconsideration the membership applications of Albania, Ire- 
land, Outer Mongolia, Portugal and Trans-Jordan. N. Y. T., Nov. 20, 1946, 
p. 1. Adopted on Dec. 11 a resolution on progressive development of inter- 
national law and its codification. Text: U. N. Doc. A/64/Add. 1, pp. 187-188; 
American Bar Assoc. Journal, Jan. 1947, p. 91. Text of Secretary Byrnes’ ad- 
dress of Dec. 13 revealing general figures on U. S. forces in non-enemy countries. 
N. Y. T., Dec. 14, 1946, p. 2; U. N. Doc. A/P.V./62, pp. 638-645. Approved 
Dee. 15 establishment of the International Refugee Organization. Admitted 
Siam as 55th member. Rejected suggestion that the 1947 session be held in 
Europe, and decided to convene at Lake Success, Sept. 16, 1947. The session 
was adjourned. N. Y. T., Dec. 17, 1946, pp. 1, 4; London Times, Dec. 17, 
1946, p. 3. Summary of chief results: London Times, Dec. 16, 1946, p. 4; 
U. N. W. B., Dec. 31, 1946, pp. 2-19. Approved Dec. 14, agreements with 
I. L. 0., U. N. E. S. C. O., F. A. O. and International Civil Aviation Organiza- 
tion, ‘‘ provided that in the case of the agreement with I. C. A. O. that organi- 
zation complies with any decision of the Assembly regarding Franco Spain.’’ 
Text of resolution: U. N. Doc. A/64/Add. 1, p. 78. Texts of agreements: U. N. 
Does. A/72, A/77, A/77/Corr. 1 and 2, A/78, A/106, A/106/Corr. 1; T/8. 
Disposition of items on the agenda of the 2d part of the Ist session: U. N. 
Doc. A/283. 
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Belgium, Colombia and 


19-February 13, 1947 Unirep Nations. Security Council. 
Syria were elected for 2-year terms beginning Jan. 1947, replacing Mexico, 
Egypt and the Netherlands. W. Y. T., Nov. 20, 1946, p. 1. On Nov. 29 the 
Council adopted a General Assembly recommendation calling on it to reconsider 
the applications of Trans-Jordan, Albania, Outer Mongolia, Portugal and Ire- 
land. N.Y. T., Nov. 80, 1946, p. 4. On Dec. 3 the Greek Ambassador handed a 
40-page complaint to Secretary General Lie asking help in quieting the situation 
along Greece’s northern border, which was due to Yugoslav, Albanian and Bul- 
garian action. Text: U. N. Doc. 8/203; S. C. O. R., lst yr., 2d ser. Supple- 
ment No. 10, pp. 169-190. Unanimously approved Siamese application 
for membership on Dec. 12. N. Y. T., Dee. 13, 1946, pp. 1, 5. Although 
Albania and Bulgaria are not members of the United Nations, the Council de- 
cided Dec. 16 to admit their representatives to discussions of Greek charges. 
N. Y. T., Dee. 17, 1946, p. 1. Voted Dee. 19 to send a mission to investigate 
the Greek situation. N.Y. T., Dec. 20, 1946, pp. 1, 16; London Times, Dee. 21, 
1946, p. 3. Text of resolution: D. S. B., Jan. 5, 1947, pp. 23-24. U. N. Doe. 
S/P.V./87, Annex B. Voted Jan. 20 to place on the agenda the British com- 
plaint against Albania, filed Jan. 9. London Times, Jan. 21, 1947, p. 6; N. 
Y. T., Jan. 21, 1947, p. 1. Text of complaint, ete.; N. Y. T., Jan. 12, 1947, 
p. 42. Text of correspondence laid before Security Council: U. N. Doc. 8/247; 
S. C. O. R., 2d yr., Supplement No. 3, pp. 35-46. Adopted Feb. 10 a resolution 
that the Balkan investigating commission had exceeded its authority in asking 
the Greek Government to postpone execution of condemned political prisoners. 
N. Y. T., Feb. 11, 1947, p. 8. Text: U. N. Doc. S/P.V./100, pp. 7-8. Voted 
to set up a commission on armaments, charged with preparing within 3 months 
a plan for the general regulation and reduction of armaments and armed forces 
but with proper safeguards. London Times, Feb. 14, 1947, p. 3; N. Y. T., 
Feb. 14, 1947, pp. 1, 4. Text of resolution: p. 4; U. N. W. B., Feb. 25, 1947, 
p. 145. U.N. Doc. 8/268/Rev. 1/Corr. 1. 


20-—December 2 WHALING CONFERENCE. Met in Washington with representatives from 
19 nations to amend and codify existing international regulations governing the 
conduct of whaling. D. S. B., Dec. 15, 1946, p. 1101. At final session 13 na- 
tions signed a convention, designed to regulate the catch and eventually to in- 
crease the number of whales in the Antarctic region. N. Y. T., Dec. 3, 1946, 
p- 11. Text of Final Act, Convention and Protocol: International Whaling Con- 
ference Doc. 64 (Dec. 1, 1946); G. B. M. S. No. 3 (1947), Cmd. 7043. 


21 NETHERLANDS—UNITED STATES. Exchanged notes at Washington agreeing that 
both countries will abstain from adopting any measures in their commercial poli- 
cies prejudicial to the objectives of the proposed Trade and Employment Confer- 

Text: D. S. B., Dee. 15, 1946, pp. 1108-1109. 


22-January 29, 1947 Po.isH ELEecTION. American and British notes of Nov. 22 re- 
minded Poland of the pledge in the Yalta agreement for ‘‘free and unfettered”’ 
elections. N. Y. T., Nov. 23, 1946, p. 5. Text of U.S. note: D. S. B., Dec. 8, 
1946, p. 1057; N. Y. T., Nov. 26, 1946, p. 20. Polish note of Dec. 19 rejected 
British note and accused British Government of failure to fulfill ‘‘ Potsdam and 
Yalta obligations to Poland ‘in deed or spirit’.’’ N. Y. T., Dec. 22, 1946, pp. 
1, 33. Excerpts: London Times, Jan. 15, 1947, p. 3. On Jan. 5 U. S. sent 
identie notes to Great Britain and Russia asking joint action in demanding that 
the Polish Government permit free political campaigning for Jan. 19 elections. 
Text: D. S. B., Jan. 19, 1947, pp. 135-136; NW. Y. T., Jan. 8, 1947, p. 6. U.S. 
note, delivered to the Polish Government on Jan. 9, charged violation of the 


ence, 


CHRONICLE OF INTERNATIONAL EVENTS 461 


agreements of Yalta and Potsdam because of continued policy of suppression 
and intimidation of certain political groups. Text: N. Y. T., Jan. 10, 1947, pp. 
1,7; D. 8S. B., Jan. 19, 1947, pp. 1384-135; Cong. Rec. (daily) Jan. 10, 1947, pp. 
227-228. Substance of Soviet note of Jan. 13 to U. S.: D. S. B., Jan. 26, 1947, 
p. 164. President Bierut rejected U. 8. and British charges of political oppres- 
sion on Jan. 14. N.Y. T., Jan. 15, 1947, p. 19. British reply to Polish note of 
Dec. 19 was delivered Jan. 14. London Times, Jan. 15, 1947, p. 3. On Jan. 15 
the U. S. received the only Polish reply to 3 U. S. notes. It rejected American 
protests. N. Y. T., Jan. 16, 1947, p. 17; London Times, Jan. 16, 1947, p. 4. 
Department of State’s formal statement of Jan. 28, based on American Em- 
bassy’s observation, charged intimidation in the elections. Text: N. Y. T., Jan. 
29, 1947, p. 19; D. S. B., Feb. 9, 1947, p. 251. Final official figures of allocation 
of Diet seats: London Times, Jan. 30, 1947, p. 3. 


26-January 16, 1947 Korean Occupation. U.S. Department of State announced Jan. 
10, an exchange of notes of Nov. 26 and Dee. 24 between Russian and U. S. 
army commanders in Korea on the possibility of re-opening talks regarding a 
trusteeship for Korea prior to self-government. N. Y. T., Jan. 11, 1947, p. 6. 
Texts: D. S. B., Jan. 26, 1947, pp. 168-173. Text of Jan. 4 statement by Lieut. 
General Hodge on U. S. policy toward Korea: D. S. B., Jan. 19, 1947, pp. 128- 
129. Text of General Hodge’s statement of Jan. 16 on activities of dissident 
Korean groups: D. S. B., Feb. 2, 1947, p. 210. 


GREAT BRITAIN—SWEDEN. Signed agreement at London relating to air services. 
Text, with annex: G. B. T. S. No. 68 (1946), Cmd. 7008. 


27/December 27 ALBANIA—YUGOSLAVIA. Signed economic and financial agreement on 
Nov. 27. London Times, Dee. 12, 1946, p. 4. Ratified Dec. 27 by the Yugo- 
slav Parliament. WN. Y. T., Dec. 28, 1946, p. 7. The text was published Dee. 
29. It provided for the formation of a common tariff and customs territory, 
unification of state planning and monetary equality. C. I. E. D., Dee. 23, 1946/ 
Jan. 12, 1947, p. 26. 


27—December 13 UNITED Nations. Narcotic Drugs Commission. Representatives of 
15 nations held first session at Lake Success. D. S. B., Dec. 8, 1946, p. 1050. 
Text of resolution adopted Nov. 29 on abolition of opium smoking in the Far 
East: D. S. B., Dec. 29, 1946, p. 1170. Session ended Dee. 13. List of mem- 
bers, and accomplishments of the Commission: D. 8S. B., Jan. 19, 1947, pp. 91- 
104. Text of Report to the Economie and Social Council: U. N. Doe. E/251. 


28—January 22,1947 France. First National Assembly of the Fourth Republic opened 
Nov. 28. President-Foreign Minister Bidault resigned. N.Y. T., Nov. 29, 1946, 
p- 6. On Dec. 8 the Electoral College chose most of the members of the Council 
(second part of the Parliament). N.Y. 7., Dec. 9, 1946, p. 10. Leon Blum was 
chosen as President-Premier of the interim government on Dee. 12. N. Y. T., 
Dee. 13, 1946, p. 9; London Times, Dec. 13, 1946, p. 4. The Council of the Re- 
public, the upper chamber under the new Constitution, held its inaugural session 
Dec. 24. This meeting marked the end of the provisional régime and the entry 
into force of the Constitution. London Times, Dec. 27, 1946, p. 3; N.Y. T., 
Dec. 25, 1946, p. 10. Vincent Auriol was elected first President on Jan. 16. 
N.Y. T., Jan. 17, 1947, p. 1; London Times, Jan. 17, 1947, p. 4. On Jan. 22 


Paul Ramadier formed a coalition Cabinet, giving the first complete constitu- 
tional government in seven years. N. Y. T., Jan. 23, 1947, p. 1. Members of 
the Cabinet: London Times, Jan. 23, 1947, p. 4. 
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ARGENTINA—BraziIL. Signed commercial agreement in Buenos Aires. Text, in 
Spanish: Boletin del Ministerio de Relaciones Exteriores y Culto de la Nacién 
Argentina, Nov. 1946, pp. 17-25. 


CrEDITS—LIECHTENSTEIN. U. S. Treasury unblocked assets of Liechtenstein 
N. Y. T., Nov. 30, 1946, p. 23. 


SPANISH RECOGNITION (Republican Govt. in Exile). Announced by Bulgaria 
N. Y. T., Dec. 1, 1946, p. 27. 


December, 1946 
2 GERMAN OccuPATION. Great Britain and United States signed in New York an 


agreement for the economic merging of their zones of occupation, designed to 
make the areas self-sustaining in 3 years. N. Y. T., Dec. 3, 1946, pp. 1, 12. 
Text of joint Anglo-American statement, containing the Memorandum of Agree- 
ment: N. Y. T., Dec. 4, 1946, p. 17; London Times, Dec. 4, 1946, p. 3. Text of 
Memorandum of Agreement: U. S. No. 2 (1946), Cmd. 6984; D. S. B., Dec. 15, 
1946, pp. 1102-1104; G. B. T. S., No. 65 (1946), Cmd. 7001. 


2-13 InTER-AMERICAN COMMISSION OF WOMEN. Fifth annual assembly took place in 
Washington. All member nations were represented for the first time. The next 
meeting will be held at Bogota, December, 1947. WN. Y. T., Dec. 14, 1946, p. 4. 
Report on the meeting: D. S. B., Jan. 12, 1947, pp. 59-60. 


AUSTRALIA—UNITED States. Signed an air transport agreement at Washington. 
N.Y. T., Dec. 5, 1946, p. 28; D. S. B., Dec. 15, 1946, p. 1113. Text with annex: 
U. S. Aviation Reports, 1946, pp. 543-561. 


FRANCE—GREAT Britain. Signed financial agreement in London. N. Y. T., Dee. 
5, 1946, p.15. Text: G. B. T. 8. No. 57 (1946), Cmd. 6988. Also signed agree- 
ment concerning war damage compensation. Text: G. B. T. S. No. 60 (1946), 
Cmd. 7012. 

New ZEALAND—UNITED SraTeEs. Signed air transport agreement at Washington. 
D. 8. B., Dec. 15, 1946, p. 1113. Text with annex: U. S. Aviation Reports, 
1946, pp. 543-561. 


PRISONERS OF Wark. U. S. notes to France, Belgium, Netherlands and Luxem- 
bourg requested the release by October, 1947, of all German prisoners who had 
been loaned to those countries. C. JI. E. D., Nov. 25/Dee. 8, 1946, pp. 732, 745. 
Text of Secretary Byrnes’ statement of Dec. 5: D. S. B., Dec. 15, 1946, p. 1106. 


Inp1a. Round table conference of British Government, Moslem and Hindu leaders 
took place in London. London Times, Dec. 4, 1946, p. 4. The conference ended 
in failure as Great Britain made it clear that no constitution drawn without the 
participation of the Moslems would be acceptable. WN. Y. T., Dec. 7, 1946, p. 1. 
Text of British statement: p. 12; London Times, Dec. 7, 1946, p. 4. 


3-18 AUSTRIAN OccupATION. Allied Council agreed Dec. 3 to reduce occupation costs 
to 15% of the Austrian budget after Jan. 1 and to divide them nearly equally 
among the Allies. N.Y. 7., Dec. 4, 1946, p. 20. Allied Council reached on Dec. 
13 complete agreement on main issues of the Austrian denazification law and 
food distribution. N. Y. T., Dec. 14, 1946, pp. 1, 5; London Times, Dee. 14, 
1946, p. 3. British decision was announced Dec. 18 to make grants and to offer 
credits up to £10,000,000 for the economic recovery of Austria. London Times, 


Dec. 19, 1946, p. 4. 


GREAT BrITAIN—NETHERLANDS. Signed agreement at London concerning the 
supply of certain aircraft and equipment. Text: G. B. T. 8S. No. 59 (1946), 


Cmd. 7011. 
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5/11 Iran—Sovier Russia. Iranian note complained to the U. N. Security Council 
that Russia had issued a warning against moving troops into the Azerbaijan 
province to police elections there. Text: N. Y. T., Dec. 7, 1946, p. 8; U. N. 
Doc. 8/204. The régime in Azerbaijan abandoned Dec. 11 its defiance of Pre- 
mier Qavam and signified its willingness to allow Government troops to enter 
during the elections. NW. Y. T., Dec. 12, 1946, p. 1. 


5-January 17, 1947 AtTromic ENrErGy. Texts of Mr. Baruch’s address to the U. N. 
Atomic Energy Commission and altered U. 8. proposals for control: N. Y. T., 
Dec. 6, 1946, p. 17; D. S. B., Dee. 15, 1946, pp. 1088-1091. Summary: London 
Times, Dec. 7, 1946, p. 3. On Dec. 12 President Truman named 9 scientists as 
members of the U. S. General Advisory Committee to assist the previously named 
civilian committee. List: NV. Y. T., Dec. 13, 1946, p. 2. The U. N. Commission 
voted Dec. 20 to refer to its working committee Mr. Baruch’s demand for im- 
mediate approval of U. 8. proposal for international control. WN. Y. T., Dee. 21, 
1946, p. 1; London Times, Dec. 21, 1946, p. 3. On Dec. 27 Mr. Baruch re- 
iterated U. S. position not to disclose atomic secrets ‘‘under any system which 
is open to nullification of punishment by what can be called a subterfuge.’’ 
N.Y. T., Dec. 28, 1946, p. 1. Text of remarks: p. 4. By a 10-0 vote the Com- 
mission adopted its first report to be sent to the Security Council. London 
Times, Dec. 31, 1946, p. 4; NV. Y. T., Dec. 31, 1946, pp. 1, 2. Text of Mr. Gro- 
myko’s statement: p. 2. Text of recommendations: p. 3. Text of Report: 
U. N. Doc. AEC/18/Rev. 1; Dept. of State. U. S. and the United Nations 
Report Ser. No. 8. Excerpts: D. S. B., Jan. 19, 1947, pp. 106-112. On Dee. 
31 President Truman signed Executive Order changing U. S. atomic energy 
production from military to civilian control. N. Y. T., Jan. 1, 1947, p. 28. 
Mr. Baruch and fellow members of the U. S. delegation resigned from the 
Commission Jan. 4. WN. Y. T., Jan. 5, 1947, pp. 1, 27; London Times, Jan. 6, 


17 in succession to Mr. Baruch. Cong. Rec. (daily) Jan. 17, 1947, p. 450; 
D. S. B., Jan. 26, 1947, p. 155. 


ARGENTINA—CZECHOSLOVAKIA. Signed trade agreement. New Times (Moscow), 
Dec. 15, 1946, p. 32. 


Following complaints by India concerning treatment of its nationals in South 
Africa, the U. N. General Assembly voted to ask both governments to adopt 
measures in conformity with minority provisions of the Charter and to report 
on these measures at its next session. N. Y. T., Dec. 9, 1946, pp. 1, 22. Text 
of resolution: U. N. Doc. A/64/Add. 1, p. 69. 


8/February 13, 1947 Campopia. Announcement of Dec. 8 that the territories of Cam- 
bodia and Laos would be turned over to France by Siamese troops. WN. Y. T., 
Dec. 8, 1946, p. 48. Announcement of Feb. 13 stated that virtual autonomy 
had been granted by the French, partly as a result of elections in Sept. 1946. 
Article: London Times, Feb. 14, 1947, p. 3. 


9-January 31, 1947 ALBANIA—GREAT BriTAIN. Great Britain demanded of Albania 
reparation for damages to 2 ships and compensation for relatives of crew mem- 
bers lost in sinking of British ships in Corfu Channel on Oct. 22. London 
Times, Dec. 10 and 12, 1946, pp. 4 and 4. Text: N. Y. T., Jan. 19, 1947, p. 34; 
U. N. Doc. S/247, pp. 2-8; S. C. O. R., 2d yr., Supplement No. 3, pp. 36-41. 
Albanian reply, dated Dec. 21 was received Dec. 24, 1946. Summary: C. I. 
E. D., Dee. 23, 1946/Jan. 12, 1947, pp. 1-2. Great Britain filed complaint with 
U. N. Security Council Jan. 9. London Times, Jan. 13, 1947, p. 4. Text of 
British note to Secretary General Lie, together with text of Albanian note of 
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Dec. 21 and British reply of Jan. 9: N. Y. T., Jan. 12, 1947, p. 42. Text of 
all correspondence laid before Security Council: U. N. Doc. 8/247. 8. C. 0. R., 
2d yr., Supplement No. 3, pp. 35-46. On Jan. 20 the Council decided to place 
the question on the agenda. London Times, Jan. 21, 1947, p. 6; N. Y. T., 
Jan, 21, 1947, p. 1. On Jan. 24 the Albanian Government asked that proceed- 
ings be delayed pending the arrival of its representative and on Jan. 31 the 
Council voted to defer discussion until a later date, to be set by the President. 
U. N. Doc. 8/262. 


10-13 U. N. R. R. A. Councty. Sixth session met in Washington. The Danish Ambas 
sador was elected chairman. WN. Y. T., Dec. 11, 1946, p. 17. U.S. delegates: 
D. S. B., Dee. 22, 1946, p. 1146. Accepted Mr. La Guardia’s resignation Dee 
12 and chose Maj. General L. W. Rooks to succeed him. WN. Y. T., Dee. 13 
1946, p. 7. Voted that relief shipments to Europe and the Far East be com- 
pleted not later than March 31 and June 30 respectively. N. Y. T., Dee. 14, 
1946, p. 3. Seventh session of the Council to be convened prior to June 30, 
1947, unless the Central Committee should decide otherwise. Article: D. S. B., 
Jan. 26, 1947, pp. 159-160, 177. 


10-14 CARRIBEAN COMMISSION. Third meeting of the 4 national sections met in Wil 
lemstad, Curacao, Netherlands West Indies. Brief account of the meeting: 
D. S. B., Jan. 26, 1947, pp. 158-159. 


11 GENocIDE. U. N. General Assembly adopted resolution defining and condemning 
genocide. U.N. W. B., Dec. 24, 1946, p.2; N. Y. T., Dec. 12, 1946, p. 2. Text 
of resolution: U. N. Doc. A/64/Add. 1, pp. 188-189. 


11 GREAT BriTaAIN—LuXEMBOURG. Signed agreement in London relating to money 
and property situated in Luxembourg and United Kingdom which were sub- 
jected to special measures in consequence of the enemy occupation of Luxem 
bourg. Text, with exchange of notes: G. B. T. S. No. 1 (1947), Cmd. 7023. 


11-February 26, 1947 Uwnirep Nations—SitTe. John D. Rockefeller, Jr., offered tract 
of land on the East River in New York City for a permanent home. N. Y. T., 
Dec. 12, 1946, p. 1. Text of offer: p. 4; U. N. Doc. A/Site/50. The offer was 
accepted Dec. 14 by the General Assembly. N. Y. T., Dee. 15, 1946, p. 1. Presi- 
dent Truman signed bill freeing the property from gift taxes. N. Y. T., Feb. 
27, 1947, p. 10. 


12 CoUNCIL OF FoREIGN MINISTERS. Ended its peace-making sessions in New York. 
Conclusions reached: N. Y. 7., Dec. 13, 1946, pp. 1, 10. Report on the meeting: 
D. S. B., Feb. 2, 1947, pp. 183-186; Dept. of State. Conference Ser. No. 93. 


12-January 28, 1947 Span. U.N. General Assembly adopted resolution urging recall 
by U. N. members of ambassadors to Spain and asking the Security Council to 
take up the case again if the Franco régime remains in power. WN. Y. T., Dee. 
13, 1946, pp. 1, 8. Text of resolution: U. N. Doc. A/64/Add. 1, pp. 63-64. On 
Dec. 15 the Spanish Government issued a note stating that the nations would 
regret the decision to withdraw their Ambassadors. C. I. E. D., Dec. 9/22, 1946, 
p. 782. Report of action taken by U. N. members up to Jan. 6, as classified by 
U. S. Department of State: D. S. B., Jan. 19, 1947, pp. 115, 122. As of Jan. 
28, 38 nations had informed the United Nations that they had no mission chiefs 
in Spain. N.Y. T., Jan. 29, 1947, p. 19. 


13 ARGENTINA—CHILE. Signed economic agreement providing for a ‘‘customs 
union’’ and opening Pacific ports to each country. N.Y. T., Dec. 14, 1946, p. 8. 
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13 SoutH ArricA—UNITED StTares. Signed agreement at Pretoria for the avoidance 
of double taxation and the establishment of rules of reciprocal administrative 
assistance with respect to taxes on income. WN. Y. T., Dec. 14, 1946, p. 6; 
D. S. B., Dec. 29, 1946, p. 1192. 


13-January 21, 1947 TRUSTEESHIP. U. N. General Assembly approved Report of 
Fourth Committee and 8 trusteeship agreements for League of Nations-man- 
dated territories submitted by Great Britain, France, Australia, Belgium and 
New Zealand. WN. Y. T., Dec. 14, 1946, pp. 1, 3. Text of trusteeship agree- 
ments: U. N. Doc. T/8. Text of Committee report: U. N. Doc. A/258. On 
Dec. 14, refused South Africa’s request to incorporate South West Africa in 
the Union and recommended that the territory be placed under trusteeship. 
Text of resolution: U. N. Doc. A/64/Add 1, pp. 123-124. On Jan. 21 General 
Smuts stated that his Government did not intend to submit to such an agree- 
ment, but was willing to submit an administrative report. C. J. E. D., Jan. 
13/26, 1947, p. 50. Voted for Mexico and Iraq as 3-year members of the 
Trusteeship Council, completing the action necessary to bring into existence 
the last remaining major organ of the United Nations. WN. Y. T., Dec. 15, 1946, 
pp. 1, 2. 


14 CZECHOSLOVAKIA—GREAT BrITAIN. Signed agreement providing for Czechoslovak 
purchase of British surplus supplies in the amount of ten million dollars. 
C. I. E. D., Dec. 9/22, 1946, p. 766. 


14 UNITED STatEs—Urvuauay. Signed air transport agreement in Montevideo. 
D. S. B., Dee. 29, 1946, p. 1189. Text: U. S. Aviation Reports, 1946, pp. 575- 
581. 


14-February 15, 1947 Antarctic Reaions. Chilean Foreign Office issued statement 
Dec. 14 on Chilean sovereignty in the area. Excerpts: N. Y. T., Dec. 15, 1946, 
p. 52. Comment on French claim to Adelie Land: p. 52. Map: London Times, 
Dec. 18, 1946, p. 5. United States gave notice Dec. 27 that it reserved all rights 


to claim American-explored territory in the Antarctic. N. Y. T., Dee. 28, 1946, 
p. 16; D. S. B., Jan. 5, 1947, p. 30; London Times, Dee. 28, 1946, p. 4. British 
views: N. Y. T., Dec. 29, 1946, p. 22. On Jan. 5 an Argentine mission left to 
explore the ‘‘ Antarctic sector of Argentina.’’? London Times, Jan. 6, 1947, p. 
3. The New Zealand polar policy was outlined by Prime Minister Fraser. C. S. 
Monitor, Feb. 17, 1947, p. 10. Chilean expedition renewed Chile’s claim to a 
large area. N.Y. T., Feb. 16, 1947, p. 23. 


15 FINLAND—UNITED States. Finland paid $259,479.74 installment on its World 
War I debt. N.Y. T., Dec. 17, 1946, p. 20. 


15 REFUGEE ORGANIZATION. Constitution of the International Refugee Organization 
was approved by the U. N. General Assemby. Text: U. N. Doc. A/284. The 
document contains also agreement on interim measures to be taken in respect 
of refugees and displaced persons. 


16-20 RreFuGEEs. Delegates from 35 countries were present at the 6th plenary session 
of the Intergovernmental Committee on Refugees in London. Withdrawal of 
Soviet Russia from the Committee was announced. London Times, Dee. 17, 
1946, p. 2. Italy and Liechtenstein were elected to membership. Article: 
D. S. B., Feb. 2, 1947, pp. 200-201. 


17 IRAN—UNITED States. Effected agreement by exchange of notes, granting air- 
lines of the U. S. air traffic rights in Iran. U.S. Aviation Reports, 1946, p. 582. 
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CuiIna—UNITED Stares. Text of statement by President Truman on U, 8. policy 
toward China: D. S. B., Dec. 29, 1946, pp. 1179-1183. 


CURRENCY STABILIZATION. Par values of the currencies of 32 nations and 
colonial areas were announced by the International Monetary Fund in Washing 
ton. N.Y. T., Dec. 19, 1946, pp. 47, 49. 


18-19 TRANSPORT ORGANIZATION. Sixth session of the Council of FE. ©. I. T. O. was 
held in Paris. Report on the meeting: D. 8S. B., Jan, 12, 1947, pp. 60-61. 


19/January 7, 1947 CHILDREN’s EMERGENCY FuNp. Executive Board of tho Inter 
national Children’s Emergency Fund held its first meeting Dee. 19. U. N. Doe 
E/ICEF/1. At the Jan. 7 meeting Dr. Lukwik Rajehman of Poland was elected 
chairman. N. Y. T., Jan. 8, 1947, p. 11. 


20 CHINA—UNITED States. Signed air transport agreement at Nanking. D. S. 
Jan. 5, 1947, p. 30. Text, with annex: U. S. Aviation Reports, 1946, pp. 52 
530. 


20 UNITED NATIONS—INTERNATIONAL LABOR ORGANIZATION. Mr. Lie of the United 
Nations and Mr. Phelan for the I. L. O. signed protocol in New York bring into 
force the agreement concluded between the two organizations, whereby the 
I. L. O. becomes a specialized agency of the U. N. Economic and Social Council 
D. S. B., Jan. 5, 1947, p. 24; N. Y. T., Dec. 21, 1946, p. 3. Text of protocol and 
agreement: I. L. O. Official Bulletin, Dee. 20, 1946, pp. 383-393. 


20/30 GERMAN OccuPATION. The four military governors signed a law Dee. 20 prohibit 
ing the manufacture, import, export, transport and storage of war materials. 
N.Y. T., Dec. 31, 1946, p. 4. The law was published Dee. 30. C. I. E. D., Dee. 
23, 1946/Jan. 12, 1947, p. 6. Text: Official Gazette of the Control Council for 
Germany, Dec. 31, 1946, pp. 234-239. 


20-January 31, 1947 INpoNnEsIA. On Dec. 20 the second chamber of Parliament au 
thorized the Dutch Government to sign the agreement, initialed at Cheribon, 
Nov. 15, 1946, by which the Government recognizes the Indonesian Republic, 
composed of Java, Sumatra and some small adjacent islands. London Times, 
Dec. 21, 1946, p. 3; N. Y. T., Dec. 26, 1946, p. 19. Tjokorde Rake Soekawati 
was chosen temporary President of the new state of ‘‘ Eastern Indonesia’’ on 
Dec. 24. N.Y. T., Dec. 25, 1946, p. 30. Queen Wilhelmina proclaimed Dec. 25 
the Provisional State of East Indonesia, embracing all the Netherlands Fast In 
dies, east of Java and Borneo, except New Guinea. WN. Y. T., Dec. 26, 1946, 
p. 19. Announcement was made Dec. 26 of formal inauguration of the Provi 
sional State of East Indonesia. C. 8S. Monitor, Dec. 26, 1946, p. 4. On Jan. 31 
the Netherlands Commissioner and the Indonesian Premier announced readiness 
to sign the agreement, but disagreed on their conditions for signing. WN. Y. T., 
Feb. 1, 1947, p. 4. 


21 GREECE. Mark F. Etheridge was appointed U. S. representative on the Commis 
sion sent by the U. N. Security Council to investigate the situation involving 
Greece and bordering states. N. Y. T., Dec. 22, 1947, p. 21. Assistants to Mr. 
Etheridge: D. S. B., Jan. 19, 1947, p. 113. 


FRANCE—ITALY. Signed trade and payments agreement. N.Y. T., Dec. 23, 1946, 
p. 5; London Times, Dec. 23, 1946, p. 4. 


24/27 FRANCE—GREAT BriTaIN. Effected agreement by exchange of notes in London 
concerning the mutual abolition of visas. Text: G. B. T. S. No. 71 (1946), 
Cmd. 7003. 
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25/31 Cina. National Assembly approved the new Constitution containing 175 articles. 
N.Y. T., Dec. 26, 1946, pp. 1, 18. Short summary: p. 18. On Dec. 31 Generalis- 
simo Chiang Kai-shek signed the order promulgating the Constitution. London 
Times, Dec, 31, 1946, p. 3. 


AMERICAN PROPERTY IN POLAND. Department of State announced ‘‘ agreement 
was reached on principles in terms of which the procedure of compensation to 
U.S. owners of enterprises taken over under the Polish Industries Nationaliza- 
tion Act of Jan. 3, 1946 will be implemented.’’ D. S. B., Jan. 5, 1947, p. 28. 


Crepirs—-PoLANp (Nat’l Unity Govt.). U. 8. Dept. of State announced that 
Polish assets, totaling $9,300,000, would be unfrozen as of Jan. 7, 1947. 
N.Y. T., Dec. 28, 1946, p. 1; D. 8. B., Jan. 5, 1947, p. 28. 


Peru—Unirep States. Signed air transport agreement at Lima. WN. Y. T7., Dee. 
29, 1946, p. 28; D. 8. B., Jan. 5, 1947, p. 31. Text, with annex: U. S. Aviation 
Reports, 1946, pp. 562-569, 


PRISONERS OF War. General Koenig (France) announced that between 7000 and 
10,000 prisoners were being released in France and returned to their homes in 
the Saar. C. 7. EH. D., Dec. 23, 1946/Jan. 12, 1947, p. 6. 


UnitEpD Nations, Atomic Energy Commission. Presented lst Report to the Se- 
curity Council. Text: Dept. of State. U. 8. and the United Nations Report 
Serv. No. 8; U. N. Doc, A. E. C./18/Rev. 1. 


Woritp War. President Truman issued proclamation (2714) declaring the end of 
hostilities, effective at noon, Dec. 31. Text: D. S. B., Jan. 12, 1947, p. 77. 
N. Y. T., Jan. 1, 1947, p. 1. List of laws to expire immediately, in 6 months, 


or at other specified date: p. 22. 


31-February 11, 1947 ReruGEE ORGANIZATION. With the signature of the Constitution 
of the International Refugee Organization on Dec. 31 by Liberia, the creation 
of the Preparatory Commission is now possible, although the necessary funds 
have not yet been pledged. N. Y. T., Jan. 1, 1947, p. 28. The Constitution 
and Agreement on interim arrangements were signed Feb. 4 by Norway and by 
Great Britain on Feb. 5, making the 10th and 11th signatures. U. N. W. B., 
Feb. 18, 1947, p. 122. By the time the Preparatory Commission met on Feb. 11, 
other signatories were Canada, Dominican Republic, France, Guatemala, Hon- 
duras, Liberia, Netherlands, Philippine Republic and the United States. U.N. 
W. B., Feb. 25, 1947, p. 168. 


31/February 13, 1947 Unitep Nations. Military Staff Committee. Announced com- 
pletion of work on the principles covering the composition of the United Nations 
armed forces. N. Y. T., Jan. 1, 1947, p. 27. On Feb. 13 the Security Council 
requested the Committee to submit not later than Apr. 30, 1947, its recommen- 
dations with regard to basie principles which should govern these forces. 
U.N. W. B., Feb. 25, 1947, p. 143. 


January, 1947 


1 Canapa. Canadian Citizenship Act came into force, whereby every natural-born 
Canadian and all who take out naturalization papers, become Canadian citizens, 
although still British subjects. N. Y. T., Jan. 5, 1947, IV, p. 9. 


GERMAN OccuUPATION. Responsibility for the administration of economic affairs 
in the British and American zones was formally transferred to German authori 
ties. London Times, Jan. 2, 1947, p. 4; N. Y. T., Jan. 2, 1947, p. 13. 
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FRANCE—GREAT Britain. Signed agreement in London providing for a final 
settlement in accounting for the reciprocal use during the war of merchant ship- 
ping. London Times, Jan. 4, 1947, p. 4. 


3-February 14 Unirep Nations. Security Council. Summary statements by Secre- 


tary Genera] Lie on matters presented and the stage reached in their considera- 
tion: D. S. B., Jan. 19, 1947, p. 114; Feb. 2, p. 196; Mar. 2, pp. 385-386; U. N. 
Docs. 8/238, 8/257, 8/262, S/267, and 8/279. 

Siam—Soviet Russia. Announced establishment of diplomatic relations. N.Y. T., 
Jan. 6, 1947, p. 3; C. I. E. D., Dee. 23, 1946/Jan. 12, 1947, p. 26. 


CHINA. In a personal statement on leaving China General George C. Marshall 
held that both the Government and Communist leaders were to blame for the 
present conditions. N. Y. T., Jan. 8, 1947, p. 1. Text: p. 3; D. S. B., Jan. 
19, 1947, pp. 83-85. 


EcuaDoR—UNITED States. Signed air transport agreement at Quito. D. S. B., 
Feb. 2, 1947, p. 214. 


9/24 FoopD AND AGRICULTURE ORGANIZATION. Announcement made that the Prepara- 


tory Commission on World Food Proposals of the F. A. O. had agreed on the 
formation of a World Food Council with executive powers, composed of 18 gov- 
ernments and certain specialized agencies’ representatives. N. Y. T., Jan. 10, 
1947, p. 2. Preparatory Commission at final session adopted unanimously a 4- 
point program of voluntary cooperation to feed needy countries and to stabilize 
agricultural prices. Summary: N. Y. T., Jan. 25, 1947, pp. 1, 5; London Times, 
Jan. 25, 1947, p. 4; U. N. W. B., Feb. 4, 1947, pp. 94-97, 99; D. S. B., Feb. 9, 
1947, pp. 247-250. 


9-February 15 SPITSBERGEN (Svalbard). Norwegian Foreign Ministry announced that 


Russia had made wartime requests (1944 and 1945) for special privileges in 
Spitsbergen, sovereignty of which was granted to Norway by treaty at Paris, 
Feb. 9, 1920. N.Y. T., Jan. 10, 1947, p. 1; Jan. 11, p. 2; London Times, Jan. 
10 and 11, 1947, pp. 4 and 4. At the time of signature, rights of Russian na- 
tionals in Spitsbergen were reserved. In March 1925, the Soviet Government 
made application through France for adhesion to the 1920 Treaty. In 1935 the 
Soviet Government extended de jure recognition. London Times, Jan. 16, 1947, 
p- 3. Moscow radio stated Jan. 14 that early in 1945 Norway agreed to joint 
Soviet-Norwegian defense of the island group. N. Y. T., Jan. 15, 1947, p. 20. 
sritish Foreign Office rejected the Soviet claim Jan. 15. U.S. Department of 
State declared consultation with the U. 8. would be necessary for modification 
of the 1920 Agreement. N. Y. T., Jan. 16, 1947, p. 13. Norwegian Foreign 
Office communiqué of Jan. 16 stated Norway’s willingness to consider the 
possibility of a Russo-Norwegian agreement for military bases, provided other 
interested powers consented. Text: London Times, Jan. 17, 1947, p. 3. In 
a secret session on Feb. 15 the Norwegian Parliament rejected Russian re- 
quest for military bases, according to announcement of March 3. WN. Y. T., Mar. 
4, 1947, p. 10. 


11/February 16 Trans-JorpAN—TuRKEY. Signed treaty of friendship at Ankara on 


Jan. 11. N.Y. T., Jan. 12, 1947, p. 29; London Times, Jan. 13, 1947, p. 3. 
The treaty was ratified by Turkey on Feb. 16. London Times, Feb. 17, 1947, 
p. 3. 


AFGHANISTAN—SOvIET Russia. Exchanged ratifications at Kabul of the agree- 
ment, signature of which was announced June 13, 1946, delimiting the frontier 
along the Oxus River. London Times, Jan. 14, 1947, p. 3. 


— 
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12/14 War Crimes. Yugoslavia sent note to U. S. Jan. 12 requesting that Italian crimi- 
nals registered by the War Crimes Commission be turned over to Yugoslavia. 
C. I. E. D., Dec. 23, 1946/Jan. 12, 1947, p. 26. Yugoslav note to Great Britain, 
complaining of delay in handing over war criminals in Italy, was reported Jan. 
14. London Times, Jan. 14, 1947, p. 4. 


13-28 BurMA. Burmese delegation and heads of the British Government convened Jan. 
13 in London to discuss the future status of Burma. WN. Y. 7., Jan. 14, 1947, 
p. 21. Text of Mr. Attlee’s address: London Times, Jan. 14, 1947, p. 3; Con- 
versations ended Jan. 27. N.Y. 7., Jan. 28, 1947, p. 18; London Times, Jan. 
28, 1947, p. 4. On Jan. 28 Great Britain announced agreement with the Bur- 
mese to grant virtual independence immediately and ordered creation of an in- 
terim government pending the writing of a new constitution. Text of agree- 
ment initialled Jan. 27: London Times, Jan. 29, 1947; p. 4; Cmd. 7029. Sum- 
mary: N.Y. T., Jan. 29, 1947, pp. 1, 21. 


14 FINLAND—UNITED States. President Truman ordered the return to Finland of 6 
ships taken over from their Finnish owners on June 6, 1941. The owners will 
receive compensation for their use. London Times, Jan. 15, 1947, p.4; N.Y. T., 
Jan. 15, 1947, p. 10. 


14-February 25 Peace Treaty (German). Deputy Foreign Ministers of Great Brit- 
ain, France, U. S. and Soviet Russia opened meetings in London Jan. 14, to 
discuss terms of the treaty for Germany. Netherlands submitted a memorandum 
calling for a confederation of German states. N. Y. 7., Jan. 15, 1947, p. 11; 
London Times, Jan. 15, 1947, p. 8. South Africa and Australia presented their 
views. N.Y. T., Jan. 25, 1947, p. 4; London Times, Jan. 25, 1947, p. 3. French 
proposal for a loose federation of German states was handed Jan. 27 to the De- 
partment of State. N. Y. 7., Jan. 28, 1947, p. 17. Russia submitted Jan. 27 
to the Deputies a memorandum outlining procedure for preparing a peace treaty 
to be presented for ratification by a future German state. Text: N. Y. T., 
Jan. 28, 1947, p. 17. Deputies denied Albania a hearing to present claims 
against Germany. N.Y. T., Jan. 30, 1947, p. 6. Session adjourned Feb. 25 with 
no agreement on terms of the treaty. N. Y. T., Feb. 26, 1947, pp. 1, 4; London 
Times, Feb. 26, 1947, p. 3. 


15 Crepirs—AvustTria. U. S. Treasury unblocked Austrian assets in the U. S. 
N. Y. T., Jan. 16, 1947, p. 13. 


17 UNITED NATIONS. Economie and Social Council. Nominations of U. S. members 
of various commissions were confirmed by the Senate. Cong. Rec. (daily) Jan. 
17, 1947, p. 450; D. S. B., Jan. 26, 1947, p. 155. 


18/29 CHinA. Communists rejected on Jan. 18 the Nanking regime’s plans for new 
negotiations. N. Y. T., Jan. 19, 1947, p. 1. U.S. Dept. of State announced 
decision to abandon effort to unify China and to stop civil war. N. Y. T., 
Jan. 30, 1947, p. 1; London Times, Jan. 30, 1947, p. 4; D. S. B., Feb. 9, 1947, 
p. 258. 

18—February 3 INTERNATIONAL MILITARY TRIBUNAL (Far East). List of the judges 
and the accused on trial: C. S. Monitor, Jan. 18, 1947, p. 9. The prosecution 
rested its case Jan. 24, after presenting more than 2,300 documents as evidence. 
N. Y. T., Jan. 24, 1947, p. 18. On Jan. 27 the President of the Court refused 
to hear defense motions challenging General MacArthur’s authority to set up 
the Tribunal, but did allow the challenge to be placed in the record of the pro- 


9 


ceedings. N. Y. T., Jan. 27, 1947, p. 4; London Times, Jan. 28, 1947, p. 3. 
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Defense motions for dismissal of charges were overruled Feb. 3, and the Court 
adjourned for 3 weeks. WN. Y. T., Feb. 3, 1947, p. 3; London Times, Feb. 4, 
1947, p. 3. 


19-February 8 GREAT BriTain—Sovier Russia. On Jan. 19 the British Foreign Office 
announced a protest had been sent directly to Premier Stalin against an article 
in Pravda which alleged that the Anglo-Soviet alliance had been disavowed 
by Foreign Minister Bevin [in an address broadcast Dec. 22. London Times, 
Jan. 16, 1947, p.3]. N.Y. T., Jan. 20, 1947, p. 1. Text of British note: p. 4; 
London Times, Jan. 20, 1947, p. 4. Replying to Mr. Bevin’s note, Mr. Stalin 
accepted Jan. 23 the explanation, and stated that extension of their treaty of 
alliance for 50 years would require changes in the treaty. Texts of notes: 
N.Y. T., Jan. 25, 1947, p. 2. Announcement was made Feb. 8 of additional 
British note: London Times, Feb. 8, 1947, p. 4. 


20 Soviet Russia—Unirep Srates. U. S. communication refused request to turn 
over to Russian authorities one Kirill Alekseev, on the ground that no extradition 
treaty exists. London Times, Jan. 22, 1947, p. 4., Text: D. S. B., Feb. 2, 1947, 
2123 N.Y. dan. 22, 1947, 7. 


20-21 U.N. E. 8. C. O. Director-General informed Secretary General of the United 
Nations by notes of Jan. 20 and 21 that Italy, Austria, and Switzerland had 
made application for membership. Text of letters: U. N. Doc. E/261. 


20-February 4 UNITED Nations. Social Commission. Frantisek Kraus of Czecho- 
slovakia was elected chairman for the session at the opening meeting. WN. Y. T., 
Jan. 21, 1947, p. 2. Session ended Feb. 4. U. N. W. B., Feb. 18, 1947, p. 121. 
Text of Report to Economic and Social Council: U. N. Doc, E/260. 


20-February 5 Unitep Nations. Economie and Employment Commission. Held first 
session at Lake Success. Elected Ragnar Frisch of Norway as chairman. 
N. Y. T., Jan. 21, 1947, p. 2. At final session adopted its report to the Eco- 
nomic and Social Council. U. N. W. B., Feb. 18, 1947, p. 121. Summary: pp. 
135-138. Text: U. N. Doc. E/255. 


20-February 10 Pract Treaties. Treaties with Italy, Rumania, Bulgaria and Hun- 
gary were signed by Secretary of State Byrnes on Jan. 20. D. S. B., Feb. 2, 
1947, p. 199; N. Y. T., Jan. 21, 1947, p. 1. Texts: Jan. 18, pp. 25-35; 
G. B. M. 8. No. 1 (1947), Cmd. 7022; Dept. of State. Huropean Ser. No. 21. 
Commentary: G. B. M. S. No. 2 (1947), Cmd. 7026. The treaty with Finland 
was not signed by Mr. Byrnes. Text: N. Y. T., Jan. 18, 1947, pp. 35-36. 
Foreign Minister Molotov and Foreign Secretary Bevin signed in Moscow and 
London on Jan. 29 and Feb. 4. N. Y. T., Jan. 30, 1947, p. 6; London Times, 
Feb. 5, 1947, p. 4. The treaties were signed in Paris on Feb. 10 by 5 Axis 
states and 20 Allied nations. WN. Y. T., Feb. 11, 1947, pp. 1, 3; London Times, 
Feb. 11, 1947, p. 4. Text of treaty with Italy: below, Supplement, pp. —. 


22/February 20 Fixtanp—UnirTep States. Export-Import Bank authorized credit of 
32 million dollars and a loan of 244 million dollars to Finland. WN. Y. T., Jan. 
23, 1947, p. 13; Feb. 21, p. 5. 


26-27 Ecypr—Great Britain. Egyptian Prime Minister announced that Egypt had 
broken off negotiations for revision of the 1936 treaty of military alliance and 
would submit all ‘‘outstanding problems’’ to the U. N. Security Council. 
N. Y. T., Jan. 27, 1947, p. 8; London Times, Jan. 27, 1947, p. 4. Mr. Bevin 
announced failure of talks on Jan. 27. London Times, Jan. 28, 1947, p. 4. 
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27-February 7 UNitep Nations. Statistical Commission. Held first session at Lake 
Success. Elected Herbert Marshall of Canada as chairman on the 28th. 
N.Y. T., Jan. 29, 1947, p. 16. Approved its report to the Economie and Social 
Council at closing meeting. U. N. W. B., Feb. 18, 1947, p. 121. Text: U. N. 
Doc. E/264. The report was intended to advance the development of a com- 
prehensive system of comparable international statistics. Summary: U. N. W. 
B., Feb. 25, 1947, pp. 165-167. 


27-February 10 Unirep Nations. Human Rights Commission. Held first session at 
Lake Suecess. Elected Mrs. F. D. Roosevelt as chairman. WN. Y. T., Jan. 28, 
1947, p. 13; U. N. W. B., Feb. 4, 1947, p. 91. The next session will open at 
Geneva on July 21st. N. Y. T., Feb. 11, 1947, p. 13; U. N. W. B., Feb. 18, 
1947, p. 121. Text of report to the Economic and Social Council: U. N. Doe. 


/ORC 
E/259. 


27-February 14 PALESTINE CONFERENCE. Re-assembled Jan. 27 in London. London 
Times, Jan. 28, 1947, p. 3. Arab side of the Conference recessed Jan. 28 
for two days while conversations with the Zionists took place. N. Y. T., Jan. 
29, 1947, p. 20. British Government compromise plan was delivered Feb. 7. 
Text: N. Y. T., Feb. 11, 1947, p. 12. At final meeting with the Arab delegation 
on Feb. 14,Mr. Bevin announced decision to turn the question over to the United 
Nations. W. Y. T., Feb. 15, 1947, pp. 1, 5. Text of announcement at close of 
Conference: London Times, Feb. 15, 1947, p. 4. Text of Mr. Bevin’s report to 


House of Commons: London Times, Feb. 19, 1947, p. 4. 


28—-February 6 Paciric AREA CONFERENCE. Convened at Canberra to consider the es- 
tablishment of a South Seas Regional Advisory Commission for non-self- 
governing territories located in the Pacific, south of the equator, and east of, 
and including Dutch New Guinea. London Times, Jan. 29, 1947, p. 3. U.S. 
delegation: D. S. B., Jan. 12, 1947, p. 51. Great Britain, France, New Zealand, 
Netherlands, Australia and the U. 8. were represented. N.Y. T., Jan. 28, 1947, 
p. 15. Closed Feb. 6. D. S. B., Feb. 9, 1947, p. 245. 


30 Foop Counci.. International Emergency Food Council, meeting in Washington, 
voted for the establishment of a small committee to study the best means of as- 
sisting nations never before short of food. WN. Y. 7., Jan. 31, 1947, pp. 1, 12. 


30-February 10 GreEEcE. The Commission of inquiry, authorized by the U. N. Security 
Council, held its first meeting Jan. 30 in Athens. London Times, Jan. 31, 1947, 
p. 3. On intervention from the Commission Foreign Minister Tsaldaris of 
Greece granted a stay of execution to 5 guerrillas. N.Y. T., Feb. 5, 1947, p. 3. 
The Commission voted Feb. 6 to ask the Council the procedure to be followed in 
requesting a government to postpone execution of political prisoners, and to ask 
the Council what rights it has generally to intervene in the internal affairs of 
the countries being investigated. London Times, Feb. 8, 1947, p. 3. Secretary 
General Lie issued Feb. 8 appeal for postponement of execution of a group of 
convicted guerrillas. N. Y. T., Feb. 9, 1947, pp. 1, 38. Announcement was 
made Feb. 9 that the executions took place before an agreement for a delay was 
reached. N.Y. T., Feb. 10, 1947, p. 12. On Feb. 10 the Council adopted U. S. 
resolution instructing the Commission not to request stays unless wanted wit- 
nesses are concerned. N. Y. T., Feb. 11, 1947, p. 8; London Times, Feb. 11, 
1947, p. 3. 


31 ALLIED COMMISSION FoR ITALY. Was dissolved as of midnight Jan. 31/Feb. 1. 
N.Y. T., Feb. 1, 1947, pp. 1, 4; London Times, Feb. 1, 1947, p. 4. 
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February, 1947 

1 Ruur. French memorandum of Feb. 1, handed to British, American and Soviet 
Embassies in Paris, was made public on the 3d. Summary of French plan for 
international control of the Ruhr’s economy: N. Y. 7., Feb. 4, 1947, pp. 1, 6. 
Text: Feb. 5, p. 4. 


4 FInLanp—Soviet Russia. Signed agreement to transfer to Russia German assets 
totalling 6,000 million Finnish marks, and to sell an area near Petsamo to Russia. 
C. I. E. D., Jan. 27/Feb. 9, 1947, p. 64. 


4 UNITED NATIONS—FOOD AND AGRICULTURE ORGANIZATION. Signed protocol, estab- 
lishing F. A. O. in formal relationship with the United Nations. N. Y. 7., Feb. 
5, 1947, p. 2; U. N. W. B., Feb. 18, 1947, p. 133. 


4 UNITED NATIONS—U. N. E.8.C.O. Signed protocol establishing U. N. E. 8. C. O. 
in forma] relationship with the United Nations. N. Y. T., Feb. 5, 1947, p. 2; 
U.N. W. B., Feb. 18, 1947, p. 133. 


4-6 AVIATION CONFERENCE. South Pacific Regional Air Navigation Conference met 
at Melbourne, with 17 nations represented. N. Y. T., Feb. 5, 1947, p. 10; Lon- 
don Times, Feb. 5, 1947, p. 3. U.S. delegation: D. S. B., Jan. 26, 1947, p. 158. 
At closing plenary session representatives of 6 nations signed an agreement set- 
ting up the South Pacific Commission. Functions, ete., of the Commission: 
N.Y. T., Feb. 7, 1947, p. 2. 


5 PoLAND. Boleslaw Bierut became President. N. Y. T7., Feb. 6, 1947, p. 11. 
Cabinet members: N. Y. T., Feb. 7, 1947, p. 3. 

5 UNITED NATIONS—UNITED States. President Truman submitted to Congress his 
report on U. N. activities and U. S. participation. N. Y. T., Feb. 6, 1947, p. 4. 
Text of report: Dept. of State. U.S. and the United Nations Report Ser. No. 7. 

6 Mexico—UNITED States. Mexican Ministry of Foreign Affairs issued statement 


following conclusion of conversations, regarding illegal movement of Mexican 
workers. Text, including some recommendations: D. S. B., Feb. 16, 1947, p. 303. 


6-18 UNITED NaTIoNsS. Transport and Communications Commission. Held first ses- 
sion at Lake Success. U.N. W. B., Feb. 18, 1947, p. 121. Session ended Feb. 
18 with acceptance of invitation to hold next session in Holland, the latter part 
of October or November. WN. Y. T., Feb. 19, 1947, p. 17. Text of report to 
Economic and Social Council: U. N. Doc. E/270. 


6-19 UniTEp Nations. Population Commission. Held first session at Lake Success. 
Members: U. N. W. B., Feb. 4, 1947, p. 90. Text of report to the Economic and 
Social Council: U. N. Doc. E/267. 


8/11 INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL Law. Opened 
2d session at Havana. Announced Feb. 11 it had reached conclusion that ‘‘ dip- 
lomatic protection of nationals abroad should be incorporated in a general 
international system for the defense of the rights of man.’’ WN. Y. T., Feb. 12, 
1947, p. 10. 


10 ARGENTINA—CHINA. Signed treaty of friendship at Buenos Aires. N. Y. T., 
Feb. 11, 1947, p. 10. 


10 DANUBE River. Freedom of navigation was guaranteed by Part VII of the Bul- 
garian, Rumanian and Hungarian peace treaties, signed Feb. 10. Texts: 
G. B. M. 8S. No. 1 (1947), Cmd. 7022; Dept. of State. European Ser. No. 21. 


CHRONICLE OF INTERNATIONAL EVENTS 473 


10-14 NON-GOVERNMENTAL ORGANIZATIONS CONFERENCE. Delegates from 100 world-wide 
organizations met at Lake Success, under the auspices of the United Nations, 
to establish information outlets throughout the world. WN. Y. 7., Feb. 11, 1947, 
p.- 10. At closing session adopted several resolutions designed to make informa- 
tion about United Nations activities more readily available. U. N. W. B., Feb. 
25, 1947, pp. 142, 174-175. 

10-24 UNITED NATIONS. Status of Women Commission. Held session at Lake Success. 
U. N. W. B., Feb. 18, 1947, p. 122. Text of Report of Economie and Social 
Council: U. N. Doc. E/281. 


11 CZECHOSLOVAKIA—HunNGARY. Czechoslovakia sent 3 notes regarding exchange of 
populations. London Times, Feb. 13, 1947, p. 3. 


11 REFUGEE ORGANIZATION. Preparatory Commission of the International Refugee 
Organization opened sessions Feb. 11 in Geneva. Elected Lieut. Gen. M. A. 
Pope as chairman. N. Y. T., Feb. 12, 1947, p. 12; London Times, Feb. 12, 
1947, p. 3. 


12 BULGARIAN RECOGNITION. Great Britain announced decision to grant de jure 
recognition. London Times, Feb. 13, 1947, p. 3; N. Y. T., Feb. 13, 1947, p. 14. 


12 CANADA—UNITED SraTes. Announced informal agreement to continue military 
collaboration. London Times, Feb. 13, 1947, p. 4; N. ¥. 7., Feb. 13, 1947, p. 1. 
Text of announcement: p. 17; D. S. B., Feb. 23, 1947, p. 361. 


12 GERMAN OccupaATION. U. S. and United Kingdom decartelization laws became 
effective in their zones of occupation. Text of U.S. law: D. S. B., Mar. 9, 1947, 
pp. 443-447. 


13 DISARMAMENT. U. N. Security Council voted 10-0 with Russia abstaining to 

create an 1l-nation ‘‘commission for conventional armaments’’ excluding econ- 
sideration of the atomic bomb. N. Y. T., Feb. 14, 1947, p. 1. Text of Resolu- 
tion: p. 4; U. N. Doc. S/268/Rev. 1/Corr. 1; S. C. O. #., 2d yr., Supplement 


No. 5, pp. 58-59. 


MULTIPARTITE CONVENTIONS 


INDUSTRIAL Property. London, June 2, 1934. 
Application to: 
Western Samoa (by New Zealand). D.S. B., Dec. 29, 1946, p. 1188. 
INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT. Washington, Dec. 27, 
1945. 
Signatures: 
Colombia. Dec. 26, 1946. 
Venezuela. Dec. 30, 1946. D.S. B., Jan. 5, 1947, p. 24; Feb. 2, p. 217. 
INTERNATIONAL CouRT OF JUSTICE. Statute. Optional Clause. San Francisco, June 26, 
1945, 
Declaration signed: 
Guatemala (effective for 5 years), Feb. 4, 1947. N. Y. T., Feb. 5, 1947, p. 11. 
INTERNATIONAL MONETARY FuNbD. Washington, Dec. 27, 1945. 
Signature: 
Venezuela. Dec. 30, 1946. N.Y. T., Dec. 31, 1946, p. 4; D. S. B., Feb. 2, 1947, 
p. 217. 
NorTH AMERICAN REGIONAL BroapcasTING. Interim Agreement. Washington, Feb. 25, 
1946. 
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Signatures: 
Canada, Cuba, Dominican Republic, Great Britain, Great Britain on behalf of the 
Bahamas and Newfoundland, Mexico (with reservation), United States. 
Open for signature by Haiti. 
In force for 3 years from March 29, 1946. 
Text: T. I. A. S. 1553. 
PaTeNTs (German-Owned). London, July 27, 1946. 
Text: D. S. B., Aug. 18, 1946, pp. 300-301. 
Came into force Jan. 1, 1947. 
List of countries which signed or accepted the Accord before Jan. 1, 1947: D. S. B., 
March 9, 1947, pp. 434-435. 
PosTaL CONVENTION. Buenos Aires, May 23, 1939. 
Adherence: 
Austria. August 28, 1946. D. S. B., Feb. 16, 1947, p. 304. 
PusBLic HEALTH OFFIcE. Protocol. New York, July 22, 1946. 
Signatures and Text: Cong. Rec. (daily), Feb. 10, 1947, pp. 953-954. 
TRADE MARK AND COMMERCIAL PROTECTION CONVENTION AND PRoTocoL. Washington, 
Feb. 20, 1929. 
Denunciation: 
Panama (effective Nov. 18, 1947). D.S. B., Feb. 9, 1947, p. 257. 
WHALING CONVENTION. Washington, Dec. 2, 1946. 
Signatures: 
Argentina, Australia, Canada, Chile, Denmark, France, Netherlands, New Zealand, 
Norway, Peru, Soviet Russia, Great Britain, United States. 
Signatures as observers: 
Iceland, Ireland, South Africa and Sweden. WN. Y. T., Dec. 3, 1946, p. 11. 
Text: G. B. M. S. No. 3 (1947), Cmd. 7043, pp. 16-24. 
WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Ratification deposited: 
Peru. Nov. 22, 1946. D. S. B., Feb. 16, 1947, p. 302. 
Worip HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: 
Iran, New Zealand, Syria. N. Y. 7., Jan. 23, 1947, p. 12; U. N. W. B., Feb. 4, 
1947, p. 77. 


DorotHy R. 


] 
I 


JUDICIAL DECISIONS 
THE NORDERNEY 


GREAT BRITAIN; PROBATE, DIVORCE, AND ADMIRALTY * 
[March 5, 1946] 


Prize—Enemy ship and cargo seized—Condemnation—Execution of de- 
cree of condemnation—Delivery of property to Crown in lieu of sale— 
Marshal’s costs and expenses incurred before decree—Form of order—Prize 
Court Rules, 1939, order 27, r. I (1). 


Order 27, rule I, of the Prize Court Rules, 1939, provides: ‘‘ Where the 
Judge condemns property as prize the decree of condemnation may be en- 
foreed—(1) If the property is still under arrest, by sale of such property ; 
Provided that on the application of the proper officer of the Crown the 
Court shall order delivery of the property to the Crown in lieu of sale, and 
if at the time of such application an order for sale has already been made but 
no sale has taken place, the order for sale shall be rescinded for the purpose 
of giving effect to such application, but the order for delivery to the Crown 
may, if the Court thinks fit, be made subject to payment by the Crown of 
such costs, expenses, or other sums other than fee 49 in appendix B, as 
might have been ordered to be paid out of the proceeds of sale if the prop- 
erty had been sold under order of the Court.’”’ 

The German steamer Norderney and her cargo, which consisted of 629 
miles of submarine cable, were seized in Prize. The ship and cargo were 
placed in the custody of the Marshal in accordance with section 16 of the 
Naval Prize Act, 1864. The cargo was not discharged while the ship was 
in the custody of the Marshal pending an order for condemnation. The 
ship was requisitioned, and after its requisition the cargo remained on 
board, warehoused in the ship. 

On the application by the Crown for a decree of condemnation of the 
ship and cargo the question was raised whether an order should be made 
in the terms of order 27, rule I (1), that the Crown should pay the costs 
and expenses incurred by the Marshal other than fee 49, the commission 
chargeable on a sale (see schedule B of the Prize Court Rules). Such ex- 
penses would include warehouse charges for storing the cable on board, 
and for discharging it from the ship in which it was stored on delivery. 

Mr. A. W. Roskill for the Crown submitted that, unless an order for sale 
had been made and was rescinded to enable an order for delivery to be 
made to the Crown, the Court could not make it a condition of any order 


* 62 Times Law Reports 275. 
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for delivery that the usual fees paid to the Marshal, and the expenses, 
which he had incurred or might incur in connexion with the warehousing 
and delivery of the cargo, should be paid by the Crown. 

The President.—Where is the money to come from to meet such expenses ? 

Mr. Roskill.—It is submitted that they could be obtained from the Prize 
Fund Deposit Account. 

The President.—So it might, until there was an audit. What would be 
the position then? The cargo has been allowed to go, and no provisions 
have been made to meet these expenses. What answer would the Marshal 
have? 

Mr. Roskill.—On that hypothesis, of course, he would have none. 

The President.—I am quite satisfied that this condition may be imposed 
on an order for delivery where an order for sale has been made and has 
been rescinded, or where an order for sale has not yet been made. As no 
understanding is offered I propose to make an order that this submarine 
cable be delivered, subject to the payment of the costs, expenses or other 
sums ineurred by the Marshal, which, of course, means those which have 
been incurred and not those which would notionally have been incurred. 
The costs, expenses and other sums would be limited to what would prop- 
erly be ordered to be paid out of the proceeds of sale if the property had 
been sold. 


&. 
GREAT BRITAIN; KING’S BENCH * 


[March 29, 1946] 


It is not necessary that a deportation order should be served on the person against 
whom it has been made before it can be held to be in force. Where such an order has 
been made against an alien, who, subsequent to the date of the order, has married an 
Englishman, and thus acquired British nationality, the effect of article 21 (3) of the 
Aliens Order, 1920, is to disregard the subsequent change of nationality by deeming the 
alien to retain the same nationality as she had at the date of the order, which accordingly 
remains valid and effective. 

By a writ dated March 17, 1946, the plaintiff claimed a declaration and 
order prohibiting, and an injunction restraining, the defendant from de- 
porting or attempting to deport her out of the United Kingdom. 

The facts are stated in the judgment, which was delivered in Chambers. 
The case is reported with the sanction of the Judge. 

Mr. Justice Sellers—When this matter came before me in Chambers on 
an application by the plaintiff for an interlocutory injunction in the terms 
of the writ both parties asked me to treat the summons as the trial of the 
action. 

By a writ dated March 17, 1946, the plaintiff claimed a declaration and 
order prohibiting, and an unjunction restraining, the defendant from de- 
porting or attempting to deport her out of the United Kingdom. The fol- 
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lowing facts are obtained and found by me from a number of affidavits put 
in at the trial. The plaintiff was born in Zelosolotvina on June 20, 1909. 
At that date Zelosolotvina was in the Austro-Hungarian Empire. On 
April 6, 1930, the plaintiff arrived in the United Kingdom with a Czech 
passport and has resided in this country ever since. In 1943 or 1944 she 
was fined for an offense in connexion with registration forms, and in March, 
1945, she was convicted at Marylebone Court of two offences in connexion 
with the keeping of a disorderly house, and was fined in each ease. 

On April, 1945, the Home Secretary made a deportation order on the 
plaintiff in pursuance of powers conferred by the Aliens Restriction Acts, 
1914 and 1919, and article 12 of the Aliens Order, 1920. On April 20, 
1945, the plaintiff was warned that a deportation order had been made 
against her, but the order was not then served as it was impracticable to 
carry it out at that time. 

By letter of November 9, 1945, to the Home Office the plaintiff asked for 
the cancellation of a restriction order made at the same time as the depor- 
tation order, and by a reply of January 9, 1946, from the Home Office, the 
plaintiff was informed that this would not be done, and that the deporta- 
tion order would shortly be inforced unless she first made her own way 
out of the United Kingdom. About this time the plaintiff approached a 
farmer to marry her for the purpose of giving her British nationality. 
On January 10, 1946, notice of the intended marriage was given at the 
Marylebone Register Office, and on January 12, 1946, the marriage took 
place at that register office. The husband says that after the ceremony he 
returned to his home in the country, that he never lived with the plaintiff 
as man and wife and never had sexual intercourse with her, and that he 
regarded the ceremony as a business proposition. This evidence was not 
challenged by the plaintiff. 

On March 1, 1946, the Home Office sent the deportation order relating 
to the plaintiff to the Commissioner of Police for the Metropolis and asked 
him to take steps to enforce it, and accordingly, on March 4, a police officer 
called on the plaintiff and told her to get her affairs in order as she might 
be deported on March 7, 1946, to Czechoslovakia. The plaintiff informed 
him that she had married an Englishman on January 12, 1946, and that the 
Russians were now in the place from which she came. The deportation 
order was not served on the plaintiff, as the practice apparently is to serve 
the order when the person concerned is arrested for the purpose of de- 
portation. 

An affidavit of a member of the Czechoslovakian Bar appears to establish 
that when the plaintiff was born in 1909 her legal domicile was Hungary, 
that in 1918 that part of Hungary in which she was born became part of 
the Czechoslovak Republic, that when she arrived in this country in 1930 
She was a Czech national, and that when she married a British subject on 
January 12, 1946, she lost her Czech nationality, if she then had it, but that 
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she had probably lost it before by a decree of the Czechoslovak Republic 
of August 2, 1945, which came into force on August 10, 1945. 

The present proceedings by the plaintiff arise out of these facts, and it is 
necessary to consider the power and authority by which the Home Secre- 
tary purports to act in enforcing against her the deportation order of April 
6, 1945. In the letters and in the police officer’s conversation it was indi- 
eated to the plaintiff that it was proposed to send her to Czechoslovakia. 
On the hearing before me Mr. Slade, for the plaintiff, objected that there 
was no power to deport a person to a named country. This was accepted 
by the Attorney-General on behalf of the Home Secretary, and no amend- 
ment of the writ was therefore pressed, and no issue on the matter arose 
for my consideration. 

It is provided by section 1 (1) of the Aliens Restriction Act, 1914 (the 
principal Act) as amended by the Aliens Restriction (Amendment) Act, 
1919, as follows: ‘‘His Majesty may . .. by Order in Council impose re- 
striction on aliens, and provision may be made by the order.’’ Section 
2 (1) of the Act of 1919 amends section 1 (1) of the Act of 1914 by adding 
the following paragraph: ‘‘For determining what nationality is to be 
ascribed to aliens in doubtful circumstances, and for disregarding, in the 
case of any person against whom a deportation or expulsion order has been 
made, any subsequent change of nationality.’’ By these two Acts, as con- 
tinued by the Expiring Laws Continuance Acts, the Aliens Order, 1929, 
was made and was amended from time to time up to September 1, 1939. 
It was under article 12 of the Aliens Order, 1929, that the deportation order 
was made in this case, and the particular ground for the order fell under 
article 12 (6) (c); ‘‘If the Secretary of State deems it to be conducive to 
the public good to make a deportation order against the alien.’’ 

The contentions in the case arise under article 21 (3), which provides 
that where ‘‘any deportation order under the principal Act is in force 
against any person that person shall, unless the Secretary of State other- 
wise directs, be deemed to retain his nationality as at the date of the order 
notwithstanding any intervening naturalisation, marriage or any other 
event.’’ It was contended on behalf of the plaintiff that she was no longer 
an alien and that the Aliens Order had no application to her now; that by 
section 10 of the British Nationality and Status of Aliens Act, 1914, the 
plaintiff, as the wife of a British subject, was deemed to be a British sub- 
ject; and that the motive in her marrying had no bearing on the present 
question. It was further submitted on her behalf that, accepting that sec- 
tion 1 (1) of the principal Acts as amended, enabled the Secretary of State 
to make orders for disregarding any subsequent change of nationality, even 
for disregarding a change to British nationality, no such order had been 
made, and that article 21 (3) of the Aliens Order does not achieve that 
object but, using different words from the Act, has a different object and 
effect. 
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The argument on behalf of the defendant was that article 21 (3) gave 
him clear power to deport the plaintiff because the deportation order was 
still in force against her, and that notwithstanding the plaintiff’s marriage 
after the date of the order she was deemed, under the article, to retain her 
nationality as at the date of the order. 

On this issue I find in favour of the defendant. The effect of article 21 
(3) is, in my opinion, to disregard the subsequent change of nationality 
by deeming the alien to retain the same nationality as at the date of the 
order—that is, to disregard a change arising or intervening between the 
date of the deportation order and completion of the order by its execution 
or other determination. It was argued that article 21 (3) might apply to 
an alien changing from one alien nationality to another alien nationality, 
but not to an alien acquiring British nationality. I find nothing in the 
language to support this view, and I do not see how the comity of nations 
would be any more or any less affected in the one case than in the other. 

It was further submitted by Mr. Slade that the deportation order was 
not in force against the plaintiff and that therefore article 21 (3) does not 
apply. In my view, the order was in foree. It was valid and effective, 
and, if the decision to which I have come on the first question is right, the 
order could be served at any time on the plaintiff and she could be forth- 
with arrested and deported. I see no reason for requiring a deportation 
order to be served in order to be in force, and there are good reasons 
against such a view. It would be impossible to hold that a deportation 
order in the hands of the police who were trying to effect service and arrest 
an alien was not in foree. The order is in force because it has been made 
and is still subsisting. It has not been carried out or revoked. 

In my judgment, the defendant acted within his powers, and the plaintiff 
has not established any basis for the declaration and the relief which she 
asks. I therefore dismiss the summons and the action, with costs. 


BOOK REVIEWS AND NOTES 


Making International Law Work. By George W. Keeton and Georg 
Schwartzenberger. London: Stevens and Sons, Ltd.; 1946 (2d ed.). 
Pp. x, 266. Appendices. Index. 12/6. 

This volume is published under the auspices of the London Institute of 
World Affairs as an aid in the preparation for the Diploma in International 
Affairs offered by the University of London, in which the authors are re- 
spectively Dean and Sub-Dean of the Faculty of Law. In this edition the 
text has been somewhat reduced and the appendices greatly enlarged. 

The book is an admirable critical survey and analysis of the development 
and functions of international law and its relation to the historical attempts 
at world organization. It is packed with quotations, allusions, and. prece- 
dents but, unlike the first edition, it has no documentation unless the list of 
**Readings’’ at the end of each chapter may be ealled such. 

The title may well have been ‘‘ Why International Law has not Worked,’’ 
for the authors find little to commend in its past record. Indeed, the reader 
may be pardoned for wondering how it has worked at all during the 300 
years since Grotius. In this period the world has been an ill-assorted 
heterogeneous group of nations to which the term ‘‘society’’ has been gen- 
erously applied, since, as the text indicates, there has not been sufficient 


‘‘community.’’ This society of na- 


political cohesion to warrant the term 
tions, the authors say, has been activated chiefly by motives of self-preser- 
vation and self-interest (a process called power politics) and ruled by the 
‘‘supreme law’’ of force to which international law, leavened with a sprink- 
ling of international morality in deference to public opinion, has been a 
subservient and useful adjunct. Indeed, did not international law create 
the very bogey of state sovereignty which has been the stumbling block of 
world organization ever since, the cause of the decline and fall of the 
League of Nations and even now an apparition in the United Nations? 

The book contains little optimism for the future of international law, al- 
though it concedes that the United Nations hold some promise of develop- 
ment through its institutions, especially the World Court. Nothing is 
made of the solid advance in international law since the Hague Conferences 
so eloquently depicted by Judge Hudson in the proceedings of the Ameri- 
ean Society of International Law for 1946. ‘‘Short of some minimum of 
world federation (say the authors) the world powers may maintain even 
for a prolonged period an uneasy equilibrium between themselves, but the 
rule of law between nations . . . must remain as precarious’’ as in the 
past. 
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The volume closes on the hysterical note, common today, that ‘‘a new and 
terrifying urgency,’’ a threat against ‘‘ human existence itself,’’ leaves ‘‘no 
alternative’’ but ‘‘the establishment of a world legislature directly respon- 
sible to the peoples of the world {through elections], a world police, a world 
judiciary—and a world law.’’ And we are pressed toward these new and 
untried experiments because ‘‘the time in which these changes must be 
achieved is short.’’ 

No suggestions are volunteered, however, as to how this panacea for a war- 
torn world can be compounded, before it is too late, out of the existing 
flux of races, religions, cultures, traditions, aspirations, and ideologies now 
spread indiscriminately over the earth. If they somehow could be fused, one 
may ask, what kind of government would be imposed on the world, what 
principles would it stand for, what limitations would bind it? A world goy- 
ernment could be as unjust and tyrannical as any the world has ever seen 
and new rebellions and conflicts might still arise under the old name of 
‘civil war,’’ as occurred in the United States even under the Constitution. 
The authors, perhaps, sense the difficulties involved, for their final ad- 
monition is that ‘‘there is no special virtue in legal or political forms’’ if 
the determination to make them work is wanting. The League of Nations 
failed because this catalyst was lacking and the United Nations may fail for 
the same reason. Would the proposed representative world government 
have any better chance of success? 

L. H. 
Of the Board of Editors 


Mezhdunarodnoe Pravo, Uchebnoe Posobie [International Law. Study 
Aid]. By V. N. Durdenevskii and 8. B. Krylov. Ed. by Prof. E. A. 
Korovin. Moscow: Advanced Diplomatic School of the Ministry of For- 
eign Affairs, U.S.S.R.; 1946. 3 vols. Pp. 111, 156, and 100. 


These three small volumes represent the first systematic treatment of the 
general principles of international law to appear in the U.S.S.R. since the 
war. Krylov, who is the judge elected to the International Court of 
Justice from the Soviet nominees, and Durdenevskii, who has been a legal 
adviser to the Soviet delegation at the peace conferences and the United 
Nations, have had much experience with their subject. The volumes set 
forth no new Soviet theories, but chronicle in some detail Soviet practice 
in the familiar fields of international law. In this fact the volumes pro- 
vide a convenient source for outsiders wishing to check on the established 
Soviet position. 

Readers who are familiar with the controversy in Soviet legal circles 
during the 1930’s over the nature of international law as recognized and 
practiced by the U.S.S.R. will be interested to find that the authors do not 
enter this controversy. They state that although many articles appeared 
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in a Soviet journal in 1939 there is as yet no work on the subject. They 
propose no theory of their own, but they discuss the issues which gave rise 
to the conflict. For example, they consider the fact that international 
law has been developed largely as the result of relationships between 
bourgeois states. They indicate that with the advent of the U.S.S.R., in- 
ternational law could not remain solely bourgeois in character but became 
a composite. Bourgeois states recognized some of the principles intro- 
duced by the U.S.S.R., and the latter in the interest of codperation recog- 
nized those aspects contributed by bourgeois norms which did not conflict 
with the interest of the U.S.S.R. Some principles were rejected, such as 
those resting on the thesis that states are not equal, and including even 
ceremonial customs when they were utilized by hostile states against the 
interests of the U.S.S.R. The composite character of current international 
law is recognized as of great significance. 

The Republics of the U.S.S.R. are declared to have become subjects of 
international law since the law of February 1, 1944, granting them the right 
to form their own Ministries of Foreign Affairs. Recognition by other states 
or its denial is found not to affect the question of whether a new subject 
of international law has come into being. The authors review the difficul- 
ties faced by the U.S.S.R. because of delayed recognition and the legal 
consequences, and characterize such as manifestations of a political de- 
cision. 

The familiar Soviet position as to the duty of a successor state to assume 
the obligations of a predecessor is set forth. Such a duty is found to exist 
only when there has been no social revolution. Examples from the practice 
of the French Republic following the French revolution and the new Soviet 
Government following the downfall of the Provisional Government are 
given. It is stated that the U.S.S.R. has accepted obligations under Tsarist 
treaties in many instances by specific declaration or by tacit admission, as 
with the boundaries between itself and China. It has even consented to 
compromise by paying on new loans a higher rate of interest than the 
market required in order to provide for small bondholders of Tsarist loans, 
but it has refused in general to accept the principle that it should pay 
Tsarist obligations, particularly when they were incurred to resist the revo- 
lutionary movement. 

Territorial principles are stated with the inclusion of the familiar Soviet 
thesis that territory within the polar sector extending north or south in 
the Arctic or Antarctic from the boundaries of a state’s mainland belongs 
to the state whose boundaries define the area if the state issues a declara- 
tion to that effect. Recognition is given to the difference of opinion among 
Soviet writers as to whether ice is territory. Territorial waters are treated 
as involving reasoned consideration in each case rather than the applica- 
tion of a general rule such as the three mile limit. Soviet treaties with 
other powers concerning fishing or navigational rights are cited as examples 
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of the preferred approach. Soviet support of the principle that dominion 
over air space coincides with territory is also given. 

The instrumentalities through which the U.S.S.R. conducts its foreign 
relations are described. Emphasis is placed upon the trade delegations 
and the Soviet claim to immunity for these delegations. A list of all 
states with which the U.S.S.R. maintained diplomatic relations on November 
7, 1945, is appended. Existing international conventions are discussed, 
such as those creating international agencies and regimes and the Soviet 
position on each set forth. When the U.S.S.R. has not adhered, a brief 
statement of the reason is given, as for instance that the U.S.S.R. will not 
adhere to the white slave traffic convention as it seeks to eliminate prosti- 
tution entirely. 

Arbitration as an institution is described but the Soviet preference stated 
for diplomatic action or conciliatory commissions. Arbitration is wel- 
comed only for commercial disputes involving questions of the conflict of 
laws. The treatment of the new International Court of Justice is purely 
descriptive. 

Non-Soviet readers will find these volumes thorough but brief when com- 
pared with American treatises for students. They may worry about the 
concept that international law will be accepted only when it does not con- 
flict with the principles and interests of the Soviet state, because of its 
composite character. Presumably this concept concerns only customary 
law, for if the U.S.S.R. has signed a treaty, the question falls under the 
chapter which reaffirms the oft-stated principle that the U.S.S.R. considers 
its own treaties sacred. To avoid confusion as to what principles of cus- 
tomary law are to be accepted or rejected a concerted effort might be made 
to reduce the important principles of customary law to writing so that a 
multi-lateral treaty might be signed. Perhaps the United Nations will 
expand their codification program beyond its original scope and utilize 
it for the purpose of creating international legislation. 

N. HAZARD 
Columbia University 


Le Droit des Gens et le Systéme du Droit Polonais. By Alexander-Czeslaw 

Melén. Fribourg: St-Paul; 1945. Pp. 120. 

The literature on the relation between international law and municipal 
law is now supplemented by Dr. Melén’s study of the application of public 
international law by the Polish courts under the Constitutions of 1921 and 
1935. Two general conclusions are stated. The first is that the Polish 
courts were enabled to give the fullest possible application to appropriate 
rules of international law and treaty provisions. This conclusion seems 
to be borne out by copious quotations from the decisions of the Polish 
courts but is somewhat weakened by the failure of the author to distin- 
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guish holdings from dicta. The work would have been much improved 
if the author, instead of presenting a mass of isolated quotations, had dis- 
cussed the issues and the decisions in the most significant of the cases cited. 
The author is also rather uncritical in his discussion of some positions 
taken by the Polish courts, particularly with respect to the view that the 
Poland of 1918 was not a new state, but a continuation of the Poland of 
1795. 

The second conclusion, that the Polish practice supports the monistie 
rather than the dualistic theory of the relation of international law to 
municipal law, is arrived at by successive elimination of various conceiv- 
able ‘‘transformers’’ of international into municipal law in Poland and is 
not very meaningful or convincing to the reviewer. The Polish practice 
in giving domestic effect to rules of customary international law and to 
treaty provisions does not appear to be basically different from the practice 
in many other states. In this connection, the author betrays lack of knowl- 
edge or understanding of the American practice and sources in asserting 
without qualification, for example, that American courts will not give effect 
to a rule of international law unless it has been ‘‘accepted’’ by the United 
States and that proclamation by the President is essential in the United 
States to the domestic effectiveness of treaties. Dr. Melén’s dissertation 
is a useful guide to the Polish practice in the period 1919-1939, but must 
be employed with caution. 

OLIVER J. LISSITZYN 
Columbia University 


Coleccién de Estudios en homenaje al profesor Camilo Barcia Trelles. Uni- 

versidad Compostelana. Santiago. 1945. Pp. 393. 

This is a collection of studies offered to Professor Barcia Trelles at the 
occasion of his quarter century of teaching international law. Barcia 
Trelles, member of the Institut de Droit International, is widely known 
through his writings, through his stay in this country and Latin America 
and through his lectures at The Hague Academy. Perhaps best known 
are his studies on the Monroe Doctrine. His approach toward the study 
of international law is, contrary to the Vienna and Italian Schools, closely 
bound up with international politics. In his treatment of the Monroe 
Doctrine, or recently of the problem of the Mediterranean, and always, 
he is, first, a Spaniard, proud of his great country and of his country’s 
achievement as the founder of the modern Law of Nations. A strong 
believer in international law and in Spain, he is the defender of the ideas 
of Victoria and Suarez, according to which international law, necessarily 
based on the rock of an objective law of justice, is the law of mankind, 
divided into nations. 

Of the fifteen contributions the majority bear on problems of interna- 
tional law. Most contributors are, of course, Spaniards. But there is one 
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contribution in Portuguese, and three in English. Yanguas Messia, the well- 
known international lawyer of the University of Madrid, treats the Con- 
flict of Laws in Vatican City. H. C. Gutteridge, of the University of 
Cambridge, England, writes on the doctrine of the forum non conveniens. 
There are interesting studies on the ‘‘Legislation of the Indies,’’ on legal 
problems in Visigothic Spain. Interesting, also from the point of view 
of literature, is the study of Cadalso’s satire against internationalists in 
the XVIIIth Century. 

Edwin Borchard develops his pessimistic attitude toward an organiza- 
tion to enforce peace, whereas Frederic R. Coudert writes on world 
organization and the role of the lawyers. Garcia Arias treats the diplo- 
matic immunities in the light of the doctrine of Bynkershoek. P. Venancio 
D. Carro, O. P. gives a highly interesting study on the conception of inter- 
national law in the Spanish theologists-jurists of the XVIth Century and 
its connection with the teachings of St. Thomas. From these conceptions 
he draws the conclusion that all belligerents have gravely violated the law 
in this war and that all men of the XXth Century have good reason of 
being profoundly ashamed of themselves. As you would expect, the Soviet 


ce 


Union is to him the ‘‘number one enemy”’ of all humanity. 

The introductory words to the volume are written by the Rector of the 
University of Santiago de Compostela, the leading Spanish philosopher of 
law Luis Legaz y Lacambra. 

Joser L. Kunz 
Of the Board of Editors 


La Juridiction Obligatoire de la Cour Permanente de Justice Internationale. 

By Stévan Glichitch. Paris: Jouve & Cie; 1940. Pp. 184. 

The Process of International Arbitration. By Kenneth S. Carlston. New 

York: Columbia University Press; 1946. Pages xiv, 318. $4.50. 

It is to be hoped that a new era is dawning in the history of the judicial 
settlement of international disputes. To this end a resurgence is needed 
in our literature on the subject, and these two volumes may be its pre- 
cursors. 

Though the first of the volumes under review was published in 1940, 
it has lost none of its value as a consequence of the revision of the Statute 
of the Court. It gives a competent outline of the compulsory jurisdiction 
of the Court, though with perhaps too little emphasis on the variety of 
instruments which confer such jurisdiction ; and more attention might have 
been given to the limits of the jurisdiction ratione materiae. Half of the 
volume is devoted to procedural matters, proceedings instituted by com- 
promis being considered along with those instituted by applications. 

The second volume gives evidence of painstaking industry in the 
assembling of scattered materials, and it will be particularly useful as a 
bibliographical aid. The handling of the materials assembled, their arrange- 
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ment, and the appreciation of their significance, are the chief problems in 
such an undertaking, and on this score the volume might have been made 
more helpful. The title of ‘‘jurisdiction,’’ the main part of the volume, 
is employed as a catch-all for various topics. For some of the more 
puzzling cases, such as the later judgments of the Central American Court 
of Justice and the judgments in the Sabotage cases, the facts are set forth 
in detail. A comprehensive history and analysis of international juris- 
prudence since 1794 is much to be desired, and when it is undertaken this 
volume may serve as a useful point de depart. 
M. O. H. 

Of the Board of Editors 


The Alien and the Asiatic in American Law. By Milton R. Konvitz. 

Ithaea: Cornell University Press; 1946. Pp. xvi, 299. $3.00. 

This book is far above the average in its subject; it is unique, I really 
believe. The first two chapters deal with the right to exclude aliens and 
the right to expel aliens. The substance is based upon decisions of the fed- 
eral courts, notably the United States Supreme Court in the Harry Bridges 
ease. It gives, however, a good survey of the history. The author com- 
mends the Supreme Court in its latest view that deportation is a penalty 
subject to all the safeguards surrounding a criminal prosecution and pun- 
ishment. Chapter III is headed ‘‘The Right or Privilege of Becoming a 
Citizen,’’ which has now been extended to most Asiatie peoples except the 
Japanese. The fourth chapter is ‘‘The Right to Remain a Citizen,’’ and 
deals primarily with the Schneiderman, Baumgartner and Knauer eases. 
Chapter V discusses ‘‘The Right of Aliens to Own Land,’’ and especially 
the California legislation on the subject. Chapter VI discusses ‘‘The Right 
of Aliens to Work,’’ and is notable for the exhaustive tables of the statute 
law of the United States furnished by the author on pages 190-211. Chap- 
ter VII deals with ‘‘The Right of Aliens to Share in the Natural Re- 
sourees.’’ The author criticizes severely the discriminations found in 
American law. Chapter VIII deals with ‘‘ Foreign Languages and Segre- 
gation in Schools,’’ and insists that the separation of the races is not equal- 
ity. Chapter IX discusses miscegenation statutes, Chapter X the regis- 
tration of aliens, and Chapter XI the Kirabayashi and Korematsu cases 
and others dealing with the war orders which took persons of Japanese 
extraction, including American citizens, into relocation camps, really con- 
centration camps. 

This is followed by a bibliography, a table of statutes and documents, a 
table of cases and an index. The author produces a critique of the law 
at the end of each chapter which adds to the value of the factual recital. 
His liberal outlook will be concurred in by many readers. 

Epwin BorcHarD 


Of the Board of Editors 


BOOK REVIEWS AND NOTES 487 


The General Principles of Law. By A. M. Stuyt. The Hague: Nijhoff; 

1946. Pp. xii, 272. Index. 

The book under review is a Dutch Doctor’s thesis written in English. 
The contents of the book are excellent and valuable. The author inquires 
into the general rules of international law, governing the attribution and 
the exercise of a state’s territorial, personal, and administrative jurisdic- 
tion. While much of the relevant literature in the different languages is 
taken into consideration, the book is primarily based on decisions of inter- 
national tribunals and courts since 1794, including the decisions of the 
highest federal courts of the United States, Switzerland, and Germany in 
cases between states of the union, cases which were decided according to 
rules of international law. In this respect the book is excellent. 

But the author’s intention is, first of all, ‘‘to construct a new method of 
inquiry into the general principles upon which international law is based,’’ 
and to find out how international decisions ought to be analyzed in order 
to arrive at a synthesis of the general principles of international law. The 
book is, therefore, in the author’s intention, an essay in method. The au- 
thor rejects the method used by other writers, who studied the problem of 
the 
trusts as dangerous the transfer of generally recognised rules of municipal 


general principles of law, recognised by civilized nations.’’ He dis- 
law into international law, or the use of ‘‘natural law.’’ Since 1794 no 
international tribunal has applied ‘‘natural law’’; where ‘‘natural law’’ 
has been invoked before international tribunals it was done to support 
political claims. 

The inquiry has as its object the analysis of general rules of interna- 
tional law, for international tribunals apply concrete rules, not abstract 
principles. But the inquiry into these general rules is made in order to 
arrive at a synthesis of the underlying general principles. There may be 
a general rule (such as the formula of the Thalweg), not derived from a 
general principle of law; there may be a recognised general principle, al- 
though, in the present state of international law, no general rule, deduced 
from this principle, can be defined; deriving all possible rules from such 
principles is the ‘‘fine task’’ of international tribunals. 

What principles? Of international law or of general law? Principles 
of general law, the author means. For instance, the rule of municipal law 
of acquiring property by occupation of things which belong to no one and 
acquisition of sovereignty over terrae nullius, are, in the author’s opinion, 
derived from a general principle of law, stated in Roman law as Quod 
enim nullius est, id ratione naturali conceditur occupanti. But it should 
be said that the fathers of international law simply transferred this rule 
of positive Roman law, which, at the same time, was looked upon as ratio 
scripta, into the new international law. 

The question of the nature of these ‘ 
the author from his investigation as metajuridical, but he hopes that his 


b 


‘general principles’”’ is excluded by 
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conclusions may have some interest as an introduction to the philosophy 
of law. He concludes that there are general principles of international 
law which are ultimately based on the two juris praecepta of Roman writers: 
alterum non laedere and suum cuique tribuere. But this result is obvi- 
ously an anti-climax. For the two ‘‘principles’’ are empty formulas. 
Joser L. Kunz 


Of the Board of Editors 


L’Organisation de la Société Internationale. By Paul Guggenheim. 

Neuchatel: Baconniére; 1944. Pp. 175. Fr. 4.75. 

Published in 1944, this study was particularly timely while the attention 
of the world was centered on the emerging charter of the United Nations. 
But many of the author’s ideas are equally appropriate today, for he attacks 
with admirable penetration such timeless problems as the chances, for uni- 
versal federation; the limits of international organization; universalism, 
continentalism, and regionalism; the great and small powers in interna- 
tional organization; the principle of unanimity; the organization of publie 
opinion in the international community; the Atlantic Charter and tradi- 
tional international law; and utopia, reality, and ideology in the field of 
international organization. 

A number of the author’s views have a special bearing on current prob- 
lems of world organization. 

Two grave defects in the League system have reappeared, according to 
Dr. Guggenheim, in the system of the UNO. They are, first, the absence 
of obligatory arbitration, and, second, ‘‘machinery of enforcement which 
is both effective and capable of frightening, in time, the eventual offender, 
but without underestimating the primitive nature of the international 
society’’ (p. 19). 

The view according to which the public international unions, such as the 
Universal Postal Union, are natural stepping stones to federation, is re- 
futed by the author, who contends that the real condition precedent here 
is an agreement among the Great Powers on their common interests. In 
fact he reserves for the latter a position of great responsibility, leaving to 
them the right to solve political disputes, with authority, if necessary, to 
impose their will on smaller powers. Obligatory arbitration for legal dis- 
putes is recommended, but some method of enforcing the decisions would 
be necessary. How this could be worked out in practice the author does 
not explain. Collective security, he believes, can be attained progressively, 
but the principle of sovereignty, and the rule of unanimity for the creation 
of new rules of law, must be maintained provisionally until the world has 
reached a more advanced stage. 

The author points out that there are, in present conditions, certain lim- 
its to the efficacy of world organization. Nations, big and small, are not 
likely to give up the right to determine just how far they will go in co- 
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operating among themselves. Nor will they easily surrender the right to 
say to what extent the world organization may intervene in their internal 
affairs. Furthermore, until international law is considerably improved 
and extended, too much hope must not be entertained fur the enlargement 
of the scope of obligatory arbitration. Finally, he says, in the effort to 
keep the peace ‘‘it seems much more important to us to solve the problems 
of emigration, colonies, and raw materials, than to reach an agreement on 
obligatory arbitration, diplomatic mediation, interstate consultations on 
disarmament or the institution of an international police’’ (p. 48). 

Most of the current suggestions for the modification of the dogma of 
sovereignty the author considers premature, except those such as were per- 
mitted under the Covenant of the League of Nations, and those whose aim 
is to generalize the optional procedure for the definitive settlement of 
political disputes. Another legitimate exception is found in the principle 
of majority vote already functioning in the work of certain administrative 
and financial unions. Further progress in this direction must await im- 
provements in legal techniques, and such changes in the internal culture of 
states as to ensure a minimum of ideological homogeneity. 

The author maintains that the ‘‘tribune of free peoples’’ so dear to 
President Wilson can not be realized without incorporating in the new 
charter, as a sacred individual right, freedom of thought and expression. 
He admits, however, that this may require considerable time. 

Taking a stand which resembles E. H. Carr’s demand for a synthesis of 
power and morality, Dr. Guggenheim warns us against two evils. These 
are, on the one hand, to cling uncompromisingly to absolute sovereignty 
and integral independence of states, and, at the other extreme, to attempt 
to set up at once some super-state provided with centralized administra- 
tive, judicial, and legislative powers like those within the individual states. 
In this order of ideas, he contends that it is futile to plan for a world police 
before we have set up some central organ capable of determining what acts 
are illicit or aggressive. 

This is a thoughtful book, and while the issues and the arguments are not 
new—for ever since the Atlantic Charter they have been constantly de- 
bated—they are presented here with such admirable objectivity and such 
a keen critical sense, avoiding both the utopian and the reactionary, that 
the book is well worth the study of all students of world organization. 


JOHN B. WHITTON 
Of the Board of Editors 


La Costituzione dell’ ordinamento internazionale. By Piero Ziceardi. 
Milan: A. Giuffre; 1943. Pp. 457. Index. Lire 100. 
This big volume, published in Italy in the middle of the war, is a more 
than ample theoretical investigation into the problem of those highest 
norms of general international law which form its constitution and of the 
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basic norm on which all others depend. The author rightly says that this 
investigation is of great theoretical interest and of great practical im- 
portance. 

He starts his investigation with a review and critique of the doctrine. 
The problem was not studied until recently in consequence of the inroads 
made into XIXth century positivism by the newer Italian School and by 
the Vienna School. The author pays tribute to Verdross as the principal 
and highly influential pioneer in this field. But he rejects the construc- 
tions of both these schools. The basic norm, he states, identifies a legal 
order; if the basic norm is changed, the old legal order is extinguished, the 
continuity of the legal order is broken. But the basic norm ean not be 
sought in sociology or ethics; it can not, contrary to the Vienna School, 
be sought in a pre-supposed, non-positive norm. All this would destroy 
the science of law as an independent science, would make it a mere tech- 
sociology, ethics or philosophy 


nique, a mere appendix of an other science 
—, from which it would have to take its object. For the science of law 
to be an independent science it must be exclusively a science of positive 
law, excluding not only any notion of natural law but also any a priori 
considerations. 

The function of the basic norm, according to the author, is not to create 
the legal order, but to serve as the fundamental norm of a legal order, the 
existence of which is already given. The constitutional norms, as the high- 
est norms of the international legal order, and the basic norm as the high- 
est of the constitutional norms, must be positive norms. The way to de- 
termine these norms is to look at the data offered by empirical, juridical 
experience. The science of law is not a normative science, but a science 
of juridical experience. 

The most important constitutional norms are the norms on the sources 
of the law; the basic norm must be the highest of these norms. Rejecting 
the treaty and the general principles of law for this task, the author finds 
custom to be the highest source of international law. And he finds this 
to be only natural; for there is a strict connection between the material 
structure of a society and its constitutional legal order. Rejecting the 
monistie doctrine and holding, with the Italian School, international law 
and municipal law to be toto genere different, the author insists on the 
non-authoritarian character, on the parity-structure of international law, 
on its high degree of decentralization. In consequence, only custom 
can constitute the basic norm, as custom is itself a highly decentralized 
form of creating law, decentralized to all the sovereign states. The author 
strongly insists on the fundamental principle of the equality of states. 
Not all subjects of international law possess the law-making function, but 
only those which the author terms ‘‘International Powers’’: sovereign 
states, Dominions, and the Holy See. Of the two elements of customary 
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law, repeated behavior and opinio juris, the author excludes the first as 
non-essential. 

The author recognizes the existence of particular constitutions; but as 
they consist of treaties, and as every treaty has the reason of its legal 
validity in the norm pacta sunt servanda, which is a customary rule of 
general international law, all such particular constitutions are always 
anchored in the basic norm of general international law. 

The book shows the virtues of the Italian School; the theoretical reason- 
ing, the far-flung acquaintance with the whole literature on international 
law in all the great languages, the strict distinction between international 
law and international politics. The book, published in 1943, shows no trace 
either of fascism or of the fact that the Second World War was going on. 
The author gives in a footnote a careful and rather complete bibliography 
of National Socialist literature on international law only to dismiss it in 
the text as political and, therefore, irrelevant for a legal discussion. 

But the author also clings to the dualistic construction, to sovereignty 
and equality. A modification in the sense of making international law 
directly binding upon individuals would, he says, necessitate a complete 
change of the present international law to such a degree that the con- 
tinuity would be broken and the present international law be replaced by 
a totally different international legal order. 

The book is interesting and with many points one ean be in agreement. 
But this reviewer considers the dualistic construction as theoretically un- 
tenable, doubts the possibility of basing the whole law on a highest positive 
norm, and can not accept the author’s method of ‘‘ juridical experience.’ 

Joser L. Kunz 
Of the Board of Editors 


Internationale Ordnung. By Wilhelm Ropke. Ziirich: Eugen Rentsch; 

1945. Pp. 355. Index. Fr. 12.00. 

Devoted exclusively to the international aspects of the crisis of society 
and how to overcome it, this penetrating study completes a trilogy of books 
which began in 1942 with Die Gesellschaftskrisis der Gegenwart and was 
continued in 1944 with Civitas humana. The introduction deals with the 
nature of the international crisis, with false and true internationalism. the 
sociology of war, Machiavellism, Realpolitik, and with the implications of 
nations, sovereignty, and community of states. At the end of the intro- 
duction and each chapter are assembled notes, suggestive lines of research 
and exposition, and recent European and English-American bibliographies. 

Divided into three parts, the first part covers ‘‘ war and peace as economic 
problems’’ embracing three chapters treating of (1) capitalism and im- 
perialism, (2) the international raw material and colonial problem, and (3) 
the international population problem. In concise understandable German 


492 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(not the super-theorizing verbiage), Roépke says what he wants to say, 
calling a spade aspade. His basic theme is to treat ‘‘liberalism’’ and ‘‘col- 
lectivism’’ as the two great contrasts in conflict with each other in the 
domestic as well as in international life. He endeavors to prove that an 
international order is only possible on a ‘‘liberal’’ and not on a ‘‘collectiv- 
istic’’ basis. 

The second part is devoted to an analysis of the fears of world economy 
in the light of its recent decline. The obstacles to the development of a 
common will in the various nations to overcome this decline are numerous 
and powerful, observes the author, but the greatest obstacle to be tackled 
is the psychological root of fear. Ropke traces the various origins of such 
fear and in two additional chapters stresses ‘‘the fear of competition’’ and 
‘‘the fear of passive balances of payments.’’ 

In the third part he presents ‘‘the path to a new world economy,’ 
its transitory problems of reconstruction and employment, and describes the 
paramount role to be played by the United States; the alien collectivistic 
school; the place of planned economy ; the regional principle; and the inter- 
national and gold currency regulation in world economy. Inseparable 
unity is required to solve all of these vital problems of reform in our time, 
asserts the author. In the concluding chapter, entitled ‘‘the world’s his- 
torical hour,’’ he attacks the current spiritual epidemies of the masses which 
he believes are detrimental to national and international order. 

CHARLES KRUSZEWSKI 


with 


Chicago 


Philosophie du Panaméricanisme et l’Organisation de la Paix. Le Droit 
Panaméricain. By J. M. Yepes. Neuchatel: Baconniére; 1945. Pp. 348. 
The well-known Colombian international lawyer Jestis Maria Yepes, who 

has given a great deal of his life to studies on Pan-America, presents in the 

book under review a synthesis. The ‘‘philosophical bases,’’ the history of 

Pan-America, the ordinary and extraordinary Pan-American Conferences 

are briefly sketched; the Consultative Meetings are more fully treated as 

well as the Pan-American Union. There follows a discussion of what the 
author calls the ‘‘ Pan-American law of nations.’’ 

Such synthesis naturally can not be complete; all Inter-American non- 
political codperation and the technical conferences are excluded. The book 
has its merits. The author is also critical of the Arbitration Treaty of 
1929, the prohibition of political activities in the Pan-American Union, the 
imperfection and confusion of the Pan-American peace machinery and pre- 
sents at the end of the book a proposal de lege ferenda for the reform of 


Pan-America. 

But the book has its grave defects scientifically and juridically. It be- 
longs rather to the category of Pan-American panegyrics. Pan-America 
is praised as a turning-point in history, as a model for other continents and 
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for the future world-wide international organization. The Pan-American 
law of nations, he writes, if made world-wide, would constitute the ideal 
formula, containing the secret of peace. Writing in April, 1945, he severely 
criticizes the Dumbarton Oaks Proposals, as being opposed in fundamental 
points to the Pan-American law of nations. 

His Pan-America is really only that of 1933-1942: the Pan-America which 
has continental solidarity as its foundation, and the good-neighbor policy 
as its skeleton. And the good-neighbor policy means basically, autonomy 
and full independence 


although not absolute sovereignty; equality of 
states, and strictest non-intervention by a single state, whether by force or 
threat of force, whether direct or indirect, whether into the internal or ex- 
ternal affairs of another republic, and ineludes, therefore, the abolition of 
diplomatic intervention for the protection of citizens abroad. The Argen- 
tine crisis, the tension between Argentina and this country, which has de- 
layed, down to the present time, the Conference on Inter-American Defense, 
and the 9th general Conference, to be held at Bogota, is passed over under 
discreet silence. The author tells us that the ‘‘balance of power’’ idea has 
never played any role in Latin America, that the few Latin American wars 
were of a ‘‘strictly juridical nature,’’ that the non-recognition of conquest, 
the principle that ‘‘victory gives no rights’’ are fully recognized. What 
about Chile’s conquests by war? He tells us that the Americas never re- 
pudiated the democratic and republican spirit, that Latin America ‘‘ prac- 
tices rigorously representative democracy,’’ and that, while the President 
has great powers, his term is fixed in advance by the Constitution and can 
not be altered by him. But Latin America is the classical land of dictator- 
ships. What about Latin American civil wars, presidential ‘‘continuismo,’’ 
the ‘‘Estado Novo’’ of Getulio Vargas? The author praises America’s 
respect for the dignity of man and human rights, but Ciro Alegria recently 
wrote that a guarantee of human rights in Latin America exists often 
‘fonly on paper.’’ 

Here we see one of the principal juridical defects of the book. The au- 
thor only quotes and discusses the text of the Constitutions, the text of 
Pan-American treaties and resolutions and never investigates or discusses 
how they work. But a legal order consists not only of general, abstract 
norms, but also of the dynamie totality of its application through con- 
eretisation into individual norms. He who wants to know what the law 
of the Inter-American System is must also study how the abstract norms 
work in practice. There is often a divergence, sometimes a contrast, be- 
tween the principles laid down in abstracto and their application. 

The author asserts that Pan-American resolutions, if unanimously ap- 
proved, are legally binding without ratification but no discussion or proof 
of this crucial problem is offered. The author treats the 1928 treaty on 
the organization of the Union of American Republics as positive law, as the 
institutional basis of Pan-America and affirms that it is for Pan-America 
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what the Covenant was to the League of Nations. This is juridically un- 
tenable. The 1928 treaty has never been ratified by all the 21 Republics, 
has never become positive law. 

Very doubtful is also the author’s conception of a ‘‘Pan-American law 
of nations,’’ which, he asserts, is totally different from Alvarez’ ‘‘ American 
Inter-national Law.’’ This conception of the author is, to a great extent, 
natural law, as he himself says. These principles, he states, rest on nat- 
ural law and are, therefore, even if not codified in Pan-American treaties 
and resolutions, ‘‘morally binding.’’ But law is not ‘‘morally binding,”’ 
if it is law it is legally binding. 

This reviewer is a great friend of Latin America, a student and admirer 
of the Hispanic culture, a protagonist of the Inter-American System, but 
he is also a legal scholar. The book under review, valuable in many parts, 
is, in the words of the dedication, to ‘‘teach the grandeur and beauty”’ of 
Pan-Americanism. But the truly objective, scientific, and strictly juridi- 
eal work on the Inter-American System remains to be written. 

Joser L. Kunz 


Of the Board of Editors 


Eroberung des Friedens. By Paul Reiwald. Zurich: Europa Verlag; 

1944. Pp. 218. 

In this unusually well documented volume, referring liberally and eclecti- 
cally to psychoanalysis, social psychology, history, political science, law, 
criminology, and world literature, the author carefully develops the theme 
of man’s ancient aggressive drives, their sublimation in the individual, and 
their—so far—unsublimated survival in the sovereign state. The psycho- 
logical exploration of the dynamics of aggression both in the individual 
and in the group leads to a plea for a new concept and new methods of 
international organization. Preparing the reader for the analogy between 
individual and state, Reiwald stresses the fact that the individual, under 
the impact of natural and social forces, developed a conscience (super-ego 
in psychoanalytic terminology) and a standard of morality. Aggression 
was repressed into deep, unconscious layers of man’s self and, if it could 
not be entirely repressed, it was turned into channels which were useful 
and acceptable to the community. Social forces, including such coercion 
as the penal code, serve a twofold purpose: they create in the individual 
the willingness to forego the gratification of his own aggressive drives and 
at the same time provide a sanctioned and legitimate outlet for aggression 
against the criminal, the nonconformist, the one who does not sacrifice satis- 
faction of his aggressive urges. The state, on the other hand, the sovereign 
state of our time, has not yet conquered its own aggressions. It lives by a 
double standard: toward its citizens it maintains the standards of lawful- 
ness and morality, toward its fellow states it persists in aggressive acts and 
under the guise of sovereignty clamors for the acceptance of the very 
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drives which it punishes within its own jurisdiction. As a result states 
commit aggressive acts against one another and, in the absence of interna- 
tional conscience and morality will continue to do so. 

How then can peace ever be conquered? Reiwald sees the answer in the 
understanding of the psychological processes which socialized the individ- 
ual—sacrifice of individual aggressive drives, identification with other indi- 
viduals of the group, and the collective, justified, and lawful unleashing 
of aggression against any individual who by his aggressive act disassoci- 
ated himself from the group—, and the deliberate application of the same 
development in international organization. Reiwald suggests as analogous 
steps (1) partial or total sacrifice of sovereignty on the part of individual 
states, (2) identification of states or nations with others to whom they are 
geographically or ethnically linked and eventually with all others in a 
world society, and (3) the establishing of an international penal code to 
act both as an outlet for collective, lawful aggression against any aggressor 
block of nations and as a conscience-building force to promote international 
morality. 

Despite the somewhat utopian title of the book and the intensity of con- 
viction and presentation Reiwald is no utopist. He develops his theme on 
a single track and brings it to an almost inevitable solution, which seems 
feasible and even satisfactory because it is unpretentious and essentially 
honest. If the reader is left with a slight feeling of frustration it is not 
because of anything Reiwald has said but rather because of the things he 
has left unsaid. More than anything else, a discussion of the influence of 
physical, emotional, and economic stress on individual and collective ag- 
gression would seem to have been well within the scope of this excellent 
and comprehensive psychological presentation. 

Heppa 
Veterans Administration, 
Psychological Clinic, 
Chicago 


The Danzig Dilemma. By John Brown Mason. Stanford: Stanford Uni- 
versity Press; 1946. Pp. xviii, 378. Appendices. Indexes. Maps. 
$4.00. 

To those who might be tempted to question the timeliness of a book on 
Danzig which is not and does not pretend to be an authoritative exposition 
of the political, economic, and legal data which make up the history of the 
Free City as an international entity, Dr. Mason aptly replies: ‘‘The full 
story of the Free City is valuable because the Danzig dilemma is not unique. 
It exists wherever the desire of one nation for access to the sea clashes 
with the national desires or rights of another people. Trieste is an ex- 
ample and there are others in Europe and South America. The experience 
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of Danzig needs to be studied, pondered, and recalled when the time comes 
to deal with these problems in a strong and effective way’’ (p. 307). 

It is often dangerous to proceed by analogy in international government. 
The case, for example, of Trieste is more complex than that of Danzig. 
Generally speaking, one should be very cautious in applying the lessons 
of Danzig. Wherever the dilemma of freedom of communications versus 
national freedom arises, however, those lessons should be learned. 

Some of them have an even broader bearing. There is, for example, 
the question of the appeal to the Council of the League of Nations from the 
arbitral decisions of the High Commissioner who represented the League 
locally. Both Dr. Mason and, before him, Mr. Morrow, recognize that there 
was room for improvement here. 

The intricacies of the problems connected with Poland’s right to conduct 
Danzig’s foreign relations are very ably presented by Dr. Mason. He may 
be right in concluding that Poland did not gain fundamentally in regard to 
a free and secure access to the sea by that right (p. 289). However that 
may be interesting possibilities are here revealed, it would seem, for those 
who may be confronted with the wider dilemma: whether to see an im- 
mature people entrusted with the responsibility of the untrammeled con- 
duct of its foreign relations or to deny them any part in that conduct, 
perhaps in the face of growing national consciousness and resentment. 
The solutions patiently worked out by the League High Commissioners 
may, perhaps, be adapted to the transitional stage between protectorate 
and independence in a setting very different from that of Danzig where 
two nations with a great history behind them were at loggerheads. 

Ultimately, the lesson of Danzig would seem to be this: where the 
interests of two or more states in an important sphere of action are in- 
extricably interwoven there are only two statesmanlike attitudes to adopt: 
eut the Gordian knot—subject the people outright to foreign rule, or 
remove them—or else set up permanent and effective machinery for inter- 
national government. The Governing Commission for the Saar consti- 
tuted such machinery. It was successful. To cut the Gordian knot means 
human sorrow and distress, a lowering of the standards of justice and 
culture, resentment and the determination to mend by violence what was 
done by force. Inadequate international machinery, however, as at Danzig, 
is hardly better. It begins by raising false hopes, festering sores are kept 
open, and, above all, reliance upon international law and confidence in 
international organization, as an alternative to war, are undermined. 

Dr. Mason’s book is a well written, easily read, substantially accurate 
survey of the Danzig problems by an impartial observer who is also a man 
of sound judgment. I have only found in it one statement which I believe 
is inaccurate when he says (p. 118) that, in establishing the Harbor Board, 
a joint commission headed by an umpire entrusted with the ownership and 
the management of the port and waterways of the Free City, the Treaty 
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of Paris ‘‘negotiated’’ by the Principal Allied and Associated Powers 
greatly curtailed certain rights originally assigned to Poland: ‘‘ Instead 
of gaining complete control of the port and waterways, she was allowed 
only to share that control with Danzig on terms of equality.’ The Treaty 
of Versailles, in Article 104, did not give Poland any control over the port 
of Danzig; it merely assured to Poland without any restriction the free 
use and service of the port as far as necessary for Polish imports and 
exports. 

While the book is an excellent introduction to the subject, it does not 
quite do justice either to the economic issues involved or to the legal 
problems that make the study of Danzig so worth while today. The 
treatment of the problem of competition between Danzig and Gdynia is 
much less developed than relatively minor issues such as the case of the 
Polish letter boxes and the dispute about the port d’attache for the Polish 
naval units. There exists a good dissertation by Dr. William Cargo on 
this subject which has unfortunately escaped Dr. Mason’s attention. 

There is a good deal of repetition and the sub-titles are sometimes not 
quite accurate—as for example that on p. 115—but on the whole it is an 
acceptable and well organized book. The formal presentation is good but 
not flawless either: excerpts from the Warsaw Agreement and a couple of 
maps would have much enhanced the enjoyment and profit of the reader 
and there are two indexes where one would have done better service. 

JAN HostTIE 
ECITO* 


Legal Aid. By Robert Egerton. New York: Oxford University Press; 

1947. Pp. xvi, 160. Appendixes. $3.75. 

This book is one of a series published by the International Library of 
Sociology and Social Reconstruction. The author is Solicitor of the British 
Supreme Court. He has supplied a Bibliography and three appendices 
dealing with the legal air problem in England. 

The book should be read against the background of the changes now tak- 
ing place in the British Empire. Whether the bar of the future is to be 
socialized or merely to undergo lesser changes is a matter of no mean in- 
terest. One may, on this point, read with benefit such articles as that by 
L. C. B. Gower in 9 The Modern Law Review 211 (October, 1946) entitled 
‘““The Future of the English Legal Profession.’’ 

The task of legal aid work is to make the law and the courts accessible to 
the poor man. As Egerton says (p. 3): 


The problem is not small or unimportant. In 1941-2 only about 
9,000,000 people in England and Wales were paying any income tax; 
in 1938-9 just over 3,500,000. The remainder of the forty-one and a 


*In this review the author expresses only his individual opinions. 
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half million do not all require legal aid, because some of them are wives 
with husbands, or children with parents, who ean afford to pay for 
legal services for their dependents, but the numbers involved are very 
substantial and there are many people who are at present unable to 
enforce their rights by legal process. 


The reader who knows something of legal aid work in the United States 
will weleome a chance to observe the subject from a comparative, or inter- 
national, point of view. He will be interested in the fact that only three 
chapters, V, IX, XII, are needed to cover the provisions for legal advice. 
Seven chapters deal with legal aid in court. In the United States less than 
ten per cent of the cases coming to legal aid societies ever get into court. 

The general reader will be attracted by the historical survey of the growth 
of an enterprise designed to make effective in Anglo-Saxon jurisprudence 
the principle that before the law must be equal. He will also find value in 
the all too brief chapter on ‘‘ Legal Aid in Other Countries.’’ 

The present reviewer notes that in England, as in this country, many 
members of the bar have been reluctant to come to grips with the need for 
legal aid for the poor. The names of those who, during the last generation, 
have led the fight in England for greater recognition of legal aid service 
are given and the practical suggestions made by the Rusheliffe Committee 
appointed by the Lord Chancellor in 1944. 

This is a good book, challenging, well written, and persuasive, in sup- 
port of a most important principle of democratic life. It should be widely 
read, particularly by lawyers. As to them, Professor Goodhart says in the 
introduction: ‘‘The legal profession is open to criticism, not because it has 
been ungenerous, but because it has closed its eyes to a problem which it, 
in particular, should have recognized.’’ 

JoHN S. Brapway 
Duke University, 
Legal Aid Clinic 
NOTES 


The Constitution and What It Means Today. By Edward 8S. Corwin. 
Princeton: Princeton University Press; 1947 (9th ed.). Pp. xvi, 271. In- 
dex. $2.75. The newest edition of this compact and authoritative com- 
mentary (which has gone through nine editions since 1920) brings down to 
the beginning of the present calendar year the essential developments re- 
lating to Constitutional interpretation in the United States. In the eighth 
edition, which appeared in 1946, considerable attention was given to war 
powers as seen in executive and legislative acts. In his preface to the 
ninth edition Professor Corwin suggests that from decisions affecting or- 
ganized labor and its leadership, and from the public reaction thereto, are 
likely to arise ‘‘the most interesting problems of constitutional interpre- 
tation for some time to come.’’ 

With the skill and incisiveness which have come to be associated with 
his long-recognized leadership in this field, the author has shown what the 
law has come to be, adding critical comments in many instances, and re- 
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ferring to nearly six hundred and fifty decisions, which are listed in the 
table of cases. He offers the opinions, among others, that in the field of 
constitutional law the doctrine of stare decisis is ‘‘very shaky,’’ and that, 
‘*TIn consequence of the modern doctrine of due process of law as ‘reason- 
able law,’ judicial review ceases to have definite, statable limits . . .’’ (pp. 
192, 193). 

Specialists in international affairs will find in the volume a number of 
references to international law, as in connection with Congressional power 
to determine the rights and duties of the United States under this law (p. 
56), the status and capacity of States of the Union (pp. 77, 181), powers 
allowed to a military commander (p. 93), publie debts as affected by gov- 
ernmental succession (p. 147), and sovereignty as an attribute of national- 
ity and as including paramount ownership over tide-water lands (p. 180). 
There will probably be some disagreement with the author’s view that 
‘“Total War has completely destroyed International Law so far as it for- 
merly attempted to set limits to methods of warfare’’ (p. 95), but general 
appreciation of his timely observations concerning collaboration between the 
executive and legislative departments of the United States Government 
under the United Nations Participation Act of 1945 to fulfill engagements 
under the United Nations Charter (pp. 62-63, 102). 

Rosert R. WILSON 
Of the Board of Editors 


A Diplomatic History of the American People. By Thomas A. Bailey. 
New York: Crofts; 1946 (38d ed.) Pp. xxvi, 937. Tables. Appendices. 
Maps. Cartoons. Index. $4.25. The appearance of the third edition 
of this useful diplomatic history should be weleomed by students of Ameri- 
ean foreign policy generally. The present reviewer has recorded his esti- 
mate of the original edition, pointing out particularly its highly readable 
qualities and its general effectiveness.1 The same qualities are to be found 
in the new edition, in which Professor Bailey carries the story on through 
six eventful years of American history. The second edition (1942) con- 
tained two new chapters, which related to the entrance of the United States 
into the Second World War; in the present edition the author has added 
two chapters on the diplomacy of that War, which afford a valuable sum- 
mary of the development. Particularly useful are the notes in the Biblio- 
graphical Appendix (which retains, under the classification of ‘‘ Recent 
References,’’ the notes which appeared in the second edition, and has as 
‘‘New References’? many books and articles which have appeared since 
1942), and the Bibliographical Notes at the ends of chapters (also arranged 
so that ‘‘Recent’’ and ‘‘New’’ references are shown separately). There is 
a 37-page index. 

International legal aspects of foreign relations receive considerable em- 
phasis. The author has given special attention to developments relating 
to the international law of neutrality. There will probably be some dis- 
sent from his view that Hitler ‘‘abolished neutral rights .. .’’ (p. 757) 
or ‘‘abolished’’ part of international law (p. 772). Regardless of what 
might be concluded concerning the evolution of the law of neutrality dur- 
ing the period under examination, it would seem to be paying the leader of 
the Reich too high a compliment to give him credit for abolishing law by 
violating it. Of the period following the Spring of 1940, Professor Bailey 
says that, in order to quiet the isolationist minority and give the color of 


1 This JouRNAL, Vol. 34 (1940), p. 543. 
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legality to its course, ‘‘the United States government cited international 
law to justify departures from an international law which was now largely 
dead’’ (p. 768). Referring to the atomic bomb exploded at Hiroshima, 
he observes that ‘‘Many old concepts of . . . international law . . . were 
blown up in a billowing cloud’’ (p. 869). 

While giving considerable attention to the Good Neighbor policy as 
affected by the war, and to such events as the relinquishment by the United 
States in 1943 of its rights of extraterritoriality in China, and giving some 
attention to the role of the European neutrals, the author has not under- 
taken to go into diplomacy conducted through Protecting Powers on such 
questions as the rules applicable to the conduct of hostilities, the treatment 
of prisoners of war and of civilian enemy aliens. There is a passing men- 
tion of the International Civil Aviation Conference at Chicago in 1944 
(p. 843 n.), and a brief summary of accomplishments at the Bretton Woods, 
Dumbarton Oaks, and San Francisco Conferences. 

As in the earlier editions, Professor Bailey has emphasized especially the 
part which public opinion plays in the formulation of foreign policy. He 
stresses the need for public education in this field and concludes with the 
useful reminder that ‘‘Upon every citizen in our democracy rests a solemn 
obligation to inform himself, so that he may shape American foreign policy 
—his foreign policy—along constructive and far-sighted lines.”’ 

Rosert R. WILSON 
Of the Board of Editors 


Pearl Harbor: The Story of The Secret War. By George Morgenstern. 
New York: Devin-Adair; 1947. Pp. xvi, 426. Appendix. Maps. Index. 
$3.00. This is a sensational book. Persons reading the report of the Joint 
Congressional Committee on Pearl Harbor had the impression that it was 
a stroke of misfortune that so many errors in human ealeulation had com- 
bined to make the Pearl Harbor disaster possible. To be sure the minority 
report, signed by Senators Ferguson and Brewster, had already indicated 
that the major responsibility for the successful attack lay at the door of 
the higher officials of the government in Washington who had failed to 
communicate the secret Japanese messages, intercepted by the Navy De- 
partment, to Admiral Kimmel and General Short at Pearl Harbor. 

Now comes Mr. Morgenstern and with exact citations undertakes to prove 
from the reports of the eight commissions which investigated Pearl Harbor 
that the Washington officials had plenty of notice from Japanese sources 
as to when the attack was coming and, if Captain Safford’s testimony is 
to be believed, where it was coming. They wanted Japan to commit the 
first overt act and did nothing to prevent the anticipated attack. On 
November 26, 1941, Secretary Hull knew exactly that he was offering Japan 
terms which no nation could accept. The use of the word ‘‘treachery’’ 
seems absolutely unjustified since every person knew that the Japanese en- 
voys in Washington had reached the end of negotiations on November 26 
and remained in Washington solely to kill time. 

Why was the fleet at Pearl Harbor in the first place? Was it to defend 
American or foreign interests? Why was it continuously weakened to fight 
the undeclared war in the Atlantic? What did Franklin D. Roosevelt 
promise Winston Churchill in August, 1941, when they met in the Atlantic? 
It could hardly have been merely for the purpose of drawing up the ab- 
straction known as the ‘‘ Atlantic Charter.’’ Why did General Marshall 
take a horseback ride on the morning of December 7, when he must have 
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known that the fourteenth part of the vital message was momentarily ex- 
pected? Why, in notifying Pearl Harbor at 11:58 A.M. of the impending 
danger, did he use the commercial radio which failed to reach Honolulu 
until after the attack? Must we believe, as John Bassett Moore says, that 
the Pearl Harbor attack was a godsend to Franklin D. Roosevelt, enabling 
the United States to enter both the war against Japan and Germany for 
which the president had assiduously labored? Why has the ‘‘East Winds 
Rain’’ file disappeared from the Navy Department since it is crucial in pro- 
claiming Japan’s warlike intentions? 

Either Mr. Morgenstern is blazing a false trail or else the war was 
planned by American officials who deceived their countrymen by making 
Messrs. Kimmel and Short scapegoats for Washington officials. The evi- 
dence must be refuted or conviction stands. ‘Two things, nevertheless, are 
plain: sanctions mean war and the term ‘‘aggressor’’ is worthless because 
chameleonic. This book should be read carefully by every person who does 
not identify bellecosity with patriotism. The author, a Chicago newspaper- 
man, knowing the sensational character of his story, has fortified himself by 
citations from original sources. It is now the work of the defenders of the 
official saga to refute his citations and quotations. 

EDWIN BorcHARD 
Of the Board of Editors 


La Conferencia de San Francisco. By Victor Andres Belaunde. Lima: 
Lumen; 1945. Pp. 160. Dr. Belaunde was a delegate of Peru to the 
United Nations Conference on International Organization and he has writ- 
ten what is partly a personal record and partly a commentary on the work 
of that Conference. It is colored by his devotion to American solidarity 
and by animosity toward Russia: thus he denies, on page twenty-five, Molo- 
tov’s fear that a Latin American bloc would vote against Russia, and, on 
page twenty-eight, rejoices in the wnidad moral del Continente which voted 
Argentine into the Conference. 

Aside from such predilections, and even including them, the book is a 
contribution to our understanding of the United Nations. It gives a vivid 
picture of the apprehensions of the small nations as to the dominance 
claimed by the Great Powers, and of their struggle, partly successful, to 
strengthen the Assembly and to support international law, judicial process, 
and human rights. The problem of American regionalism he regards as 
not so difficult in terms of settlement of disputes, but he apparently 
wonders, as do others, how the Declaration of Chapultepec is to be tied into 
the United Nations system in terms of enforcement or sanctions. The veto, 
he explains, is a reason for regional action; he is concerned as to an Asamblea 
impotente frente al Consejo paralizado. ; 

There are numerous suggestive comments which aid in the study of the 
Charter. Belaunde notes that the only principle in the Article entitled 
‘‘Prineiples’’ is sovereign equality, and that few states are agreed as to 
what it means. He comments justly on the absurd idolatry of texts, such 
as the Moscow Declaration. He regrets the relegation of respect for treaties 
to the Preamble, which, he says, should not contain juridical principles. 
He condemns the extension of the range of the ‘‘ domestic questions’’ clause, 
which he blames upon fear of the United States Senate. 

This is a book useful to students of the Charter and particularly useful 
as contributing to understanding of the Latin American viewpoint. 

CLYDE EAGLETON 
Of the Board of Editors 
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A Short History of the Far East. By K. S. Latourette. New York: 
Maemillan Co.; 1946. Pp. xiv, 665, Index. $6.00. At no time since the 
inauguration of formal relations between the East and the West in the nine- 
teenth century has there been a greater need for a fresh clarification of the 
basic issues involved in current developments in the Far East as well as for 
a more realistic appraisal of the rapidly changing situation in that region. 
A series of stirring events is taking place in the lands of the Orient. In 
China a bitter struggle is being waged for the establishment of a genuinely 
progressive representative government. For Japan, the conclusion of 
peace and the processes of reform and reéducation await further implemen- 
tation. Whereas Korea still remains divided in two separate zones con- 
trolled by two foreign armies, the Philippines have fully attained statehood. 
Although India is promised complete independence in 1948, Indonesia, 
Burma, Indo-China, and other lesser lands are passing through the agoniz- 
ing transitional period of ‘‘blood, sweat, and tears.’’ 

These events are of cataclysmic significance. They not only demand a 
rational readjustment of the relationship between the colonial powers and 
subject peoples, but, more significant, test severely the genius and capacity 
of the technologically backward races to govern themselves and to promote 
economic well-being and happiness. The problems of the Far East today 
are infinitely more complicated than they were in 1894 or 1905 or 1915 
and they can be adequately understood only through a knowledge of the 
past. Viewed in this light, Dr. Latourette’s book is a most timely and val- 
uable contribution. 

The purpose of the work, as stated by the author, is to provide intelli- 
gent Americans, including both ‘‘general readers’’ and college teachers and 
students, with a comprehensive introductory survey of the contemporary 
Far East. In a sense a restatement of the author’s learned volumes on 
‘“‘The Development of China,’’ ‘‘The Development of Japan,’’ and ‘‘The 
Chinese: Their History and Culture’’ this book covers a broader field and 
deals not only with these two countries but with Korea, India, and South- 
east Asia as well. It is divided into two sections, the first devoted to a 
study of the Orient prior to the middle of the nineteenth century when the 
influence of the West upon Asia began to become pronounced, and the 
second to the modern period and the changes brought about by the invasion 
of Western ideology and technology. 

As a life-long student of the Far East, Dr. Latourette exhibits throughout 
the work a complete mastery of the subject, systematie presentation of facts, 
a succinct analysis of the factors influencing the course of events, and obvi- 
ous restraint in rendering the verdicts of history. 

With good reason the author attaches special importance to China in the 
development of Far Eastern affairs. Speculating over the stream of 
Chinese history, Dr. Latourette noted, as do many historians, that since the 
Ming dynasty the Chinese did fewer new things, showed less ability to 
create, and for increasingly long periods were politically under the domina- 
tion of foreigners. He asked a most pertinent question: ‘‘Does all this 
indicate that the Chinese were declining in ability to rule themselves and 
to think? If so, are not the disorders of the twentieth century symptoms 
of a further and fatal decay?’’ (p. 138). The significance of the question 
thus raised can searcely be over-estimated, if, in our quest for realities in 
these soul-searching days, the situation brought about by the unmitigated 
legacy of war-time inflation and the painful acceleration of armed strife 
is taken into serious consideration. 
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As a partial explanation, though by no means an adequate answer to this 
vitally important question, the author has written a very suggestive para- 
graph in connection with the rise of the state cult of Confucianism in the 
Han dynasty : 


This espousal of Confucianism discouraged intellectual originality 
and weakened or obliterated rival schools. The vigorous debates and 
the throbbing intellectual activity of the Chou period declined and 
disappeared. They were not immediately quenched. However, as 
Confucianism was more and more sponsored by the state, the road to 
official preferment and so to what ambitious men most desire—wealth, 
power, and prestige—lay through its advocacy. Intellectual variety 
and advance slowed down. China tended to become a static society, 
bound by one set of ideas. Change and progress were sacrificed to 
unity and stability (p. 107). 


It would seem undoubtedly true that the ethical precepts of Confucianism, 
the great emphasis on filial piety and the exaggerated sense of family loy- 
alty, have constituted the foundation of an attitude of life of the Chinese 
intellectuals which made for the rigidity of stereotyped thinking and the 
inflexibility of their social and political institutions in adapting to chang- 
ing circumstances. The agrarian nature of Chinese economy through-out the 
ages moreover tended to perpetuate conservatism and resistance to funda- 
mental change. 

Finally, a few minor suggestions may perhaps be offered. To character- 
ize Wang An-shih’s reforms as measures ‘‘towards communism’’ (p. 130) 
is somewhat misleading; ‘‘socialism’’ or ‘‘state socialism’’ may be a more 
appropriate epitaph. The United States has never been committed to ‘‘ pro- 
tecting the territorial integrity and the political independence of China’”’ 
(p. 186) ; the word ‘‘respect’’ was used in the Nine-Power Treaty of Wash- 
ington. In the discussion of Japan it would seem helpful to uninitiated 
readers of Far Eastern history if the internal contradictions in the Japa- 
nese social system were brought into sharper focus inasmuch as they con- 
stitute a fundamenal cause for military expansion, as Norman, Lattimore, 
Maki, and others have so ably demonstrated. While the Potsdam Declara- 
tion is recorded, no reference is made to the important decisions of the Yalta 
Conference. 

Dal 
UNRRA 
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